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their full tittes. Many references cite an onlirmugce, in such cases this source was available
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Disclaimer
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of IMPEL. The information does not necessarily esmgnt either the views of the researchers,
IMPEL, the national administrations or the comnoasiRather, the content reflects the sources

available and the constrained time period.



Executive summary

This research is a literature review to investigatemon regulatory frameworks in non-IMPEL
countries, namely, Australia, New Zealand, Southicaf and the United States of America
(US). This focus on three English speaking develppad one English speaking developing
nation, reflected the availability of information ielation to the short timescale of this project
(May-June 2010). Appropriate references were saurfrem legal, social science and
newspaper databases. The literature reviewed iedludeferences to legislation and
parliamentary materials, academic journals andrtegogether with newspapers and opinion
pieces.

Overall, the research found that Australia hasiat jregulatory system, the National Water

Initiative, overseen by a National Water Commissidew Zealand's Resource Management
Act 1991 provides common permitting procedures dorange of environmental resources.
South Africa has: a common (or alternative) framewio assess development applications; a
common system for administration of water; a commeinof principles to guide environmental

decision making; has created a network of EnviramtaleManagement Inspectors; together
with committees to facilitate co-operation in c@hstnanagement. No common regulatory
frameworks, as defined by IMPEL, was found fromieexng literature relevant to the US.

The quantity and quality of the literature avaitakhried with each nation studied. However, in
all cases the common regulatory frameworks idedifvere formulated in response to existing
environmental conditions and structures of govereaihis leads to questions about the extent
to which such frameworks can provide useful moéteisapplication within EU Member States.
Literature searches revealed that the term ‘commemulatory frameworks’ was not being
routinely used to refer to activities fitting thefuhition of this concept supplied by IMPEL.
Therefore, it is likely that there are many act@st not listed in this review, which fit IMPELs
definition of a common regulatory framework. Futuesearch could usefully employ a simple
process of interviews to unearth the potential diteaof common regulatory frameworks in
Australia, New Zealand, South Africa, and the Ugetber with other non-IMPEL countries.
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1. Purpose, objectives and structure

The purpose of this Literature Review of commonutatpry frameworks within non-IMPEL
member countries is to inform the Common RegulatBrgmework Comparison Project.
IMPEL is an international non-profit association tife environmental authorities of the
European Union Member States, acceding and caedadaintries of the European Union (EU)
and European Economic Area (EEA) countfiéherefore this literature review focuses on
countries out with the EU and EEA. It intends tovide a broad, rather than an in-depth,
overview of common regulatory frameworks in non-IEPcountries.

The aim of the common regulatory framework ComperiBroject is to look at environmental
regulatory frameworks (legislative, regulatory amdadministrative) within and between
Member States and wider. The specific objectivesttef IMPEL Common Regulatory
Framework Comparison Project, relevant to thisrhitgre Review, are:

* Toidentify examples of common regulatory frameveodieveloped by countries outside
of IMPEL and describe their history, the reasony ey were developed and why
they took the form they did;

« To compare the examples and identify the perceagdntages and disadvantages of
common regulatory frameworks for regulators and ifmss/industry including
administrative burdens;

» To identify barriers to integration/combining ofvionmental regulatory frameworks;

* To identify the benefits of common regulatory frameks for Member States
considering adopting such frameworks; and

e To provide recommendations for IMPEL and Membertestaon the creation of
common regulatory frameworks and good practice.

This literature review is to be used by IMPEL impmction with information gained from the
IMPEL Better Regulation Cluster Common Regulatorsarfework Comparison Project
Questionnaire, ‘the IMPEL Questionnaire’. Therefayaeestions from the IMPEL Questionnaire
have been adapted and used to structure the resatisn of this report so that outcomes from
the literature review can be compared with thosenfthe IMPEL Questionnaire. Consequently,
this report is structured as follows:

Section 2 Scope and Research Methods, explains how this review was undertaken,
including how questions from the IMPEL Questionaalrave been adapted to
reflect the activities in non-IMPEL member states;

Section 3 The countries and their common regulatory frameworks, provides a more
detailed overview of the countries and the comnegulatory frameworks focused
on within this review;

Section 4 Results, sets out the result from the process describ&kation 2 for each selected
country and common regulatory framewaork thereim an

Section 5 Conclusions concludes the review by providing an overview bé tcommon
regulatory frameworks examined and recommendafimnBow this topic could be
further explored.

' IMPEL ‘About IMPEL’ [2010] http://impel.eu/about



2. Scope and Research Methods

This report is in essence a Literature Review.i8e@.1 explains the scope of this review and
includes the working definition of common regulgtdrameworks together with how this has

been used to focus this review. Section 2.2 dessritow literature was sourced, and Section
2.3 outlines the amendments made to the IMPEL @umesire so that it could be used to

structure the results section (Section 4) of taport.

2.1 The scope of this review

This research investigates common regulatory fraonkesvin non-IMPEL countries, namely,
Australia, New Zealand, South Africa, and the Wnig&tates of America (US). This focus on
three English speaking developed and one Engliglakipg developing nation reflects the
availability of information in relation to the shidimescale of this project (May-June 2010).
Box 1 provides the definition of common regulatéiameworks, derived from IMPEL, that has
been used to guide this Literature Review.

The definition in Box 1 could be interpreted to Bpm a large number of different types of
activities and the inter-relationship between aigig within different nations. For example non-
IMPEL African countries have set up common regulatdrameworks for electronic
communications networksThis review focuses on common regulatory framewakated to
management of the environment within, rather thetwben, the specified countries.

Box 1 Definition of common regulatory framework

The simplification and streamlining of regulatory activities and processes through the
development of common legislative, regulatory and/or administrative systems (including
Information Systems), procedures, guidance and/or language.

The word common can mean, for example, integrated, aligned, shared, combined or joint.

Reflecting the definition provided in Box 1, whilshdertaking this literature review, clarity was
required about where the commonality arose in ipglato particular regulatory activities or
processes. That is, whether this commonality wasrims of the administrative, procedural (for
example permitting, inspection and/or enforcemeotgsses), guidance and /or language.

Simplifying and streamlining regulatory activitiesid processes through the development of
common regulatory frameworks supports the EUs Bd®egulation agenda. This agenda is
advocated at the EU Level by the Lisbon Stratemyd has been directly promoted within
domestic legislation (e.g. within the UK It has previously been noted that Better Regras
just one of a number of other initiatives which é&dsought reform to the law” in recognition of
“problems with law making in the EC"Other initiatives include the Sutherland Repaitte
Molitor Report! and the Simpler Legislation for the Internal Margeject or SLIM project.

% ‘West African regulators agree on common regujafaamework: Creating an environment to nurture ICT’
International Telecommunications Union News (Octat@05) 17-18.

3 European Commission Enterprise and Industry ‘Beggulation under the Lisbon Strategy’ [2010]
http://ec.europa.eu/enterprise/policies/betterdagn/other-initiatives/lisbon-strategy/index_etmh

4 See the Legislative and Regulatory Reform Act 200@ Environmental Permitting (England and Wales)
Regulations 2007, and the Regulatory EnforcemenSamdtions Act 2008.

® Blake, L., Pointing, J., and Sinnamon, T. ‘Over-Ration and Suing the State for Negligent Legiskati@007) 28
Statute Law Review, 218.

® The Internal Market after 1992: Meeting the Chadje. Report presented to the Commission by the HiylelL
Group on the functioning of the Internal Markebrtamonly called the Sutherland Report)’ EC COM (1992).
7 “The Molitor Report, The Report of the Group of Ipdadent Experts on Legislative and Administrative
Simplification” COM SEC(95) 1379.



Better Regulation, a different, risk-based, morepprtionate approach to regulation, aims to
provide the same or better outcomes as existingoappes to environmental protection and
regulation, whilst potentially decreasing economma other costs. However, it has been noted
“A subjective concept like better regulation couhdolve more or less regulation, higher or
lower standards, or the same standards deliveresugh more efficient means. Most
stakeholders want better regulation — but perhapsibit is defined their way?

This review provides an overview of common regulatoameworks in non-IMPEL countries.
Evidence of the documented advantages and disay@mtof these frameworks has been
sought, largely from secondary sources. Howeveés, lilerature review does not make overall
judgements whether these initiatives support B&egulation® For example it does not assess
them against any tests developed, such as witkirUt's Hampton Report or by IMPEL
Indeed, how a particular common regulatory framéwperforms relies on the governance
frameworks in which it operates. However, “Regutatimols and institutions can be improved
based on learning from past approaches, and ilaresuit European governancé.This
literature review aims to inform this process.

2.2 How literature was sourced

The term Better Regulation is used within the EWjliEh speaking member states. Therefore
although extensive literature searches were ihjitishdertaken of the terms ‘better regulation’
and ‘common regulatory frameworks’, a more flexitldpproach was required to identify
common regulatory frameworks in non-IMPEL countri€bere was a need to search under a
number of different terms, for example what is nefd to as a “permit” in Australia, the UK
and US, is called a “resource consent” in New Z&hknd an “environmental authorization” in
South Africa. Therefore focussed searches byqaati legislation by country were required,
so that targeted information could be gained frachecountry.

Searches were undertaken of the legal databasedaWemd Lexis Library, the geographic
database, Geobase and Compendex (which contairea deal of articles related to the
environment). Information was also sourced from s@aper articles (via the database Nexis
UK). The outputs from this initial review were thesed to make targeted internet searches,
enabling official reports, relevant to particuldretcommon regulatory frameworks, to be
identified. Therefore, the sources are primary rdiigre (legislation and parliamentary
materials), secondary (academic journals and repod grey (newspapers and opinion pieces).
This review is not exhaustive, but rather reflegkst could be ascertained from the information
reviewed in the restricted time period. Rather tlmapose a further layer of interpretation on

® “The SLIM Initiative. Report of the Commission oretBLIM Pilot Project. Simpler Legislation for thetérnal
Market’ COM(96) 559 final.

® Kellet, P. ‘Is the better regulation agenda pradgetter regulation?’ (2008) 20 Environmental L&w
Management, 221. At p221. Also Kellet, P. ‘Is thattér regulation agenda producing better regulati¢2009) 1
Journal of Planning Law 1, 24.; and Kellet, P. BeRegulation: What the Modernising Agenda Mightavor
UK Environmental Laws’ (2006) 18(4) Environmentali. & Management, 169.

"% |pid. Discussion of the merits of promoting the BeRegulation agenda can be found from other sepbzeh in
relation to environmental, and other, regulatian Weatherill, S. (Ed) ‘Better Regulation’ (2007) Ord: Hart
Publishing; Verbruggen, P. Does Co-Regulation StregEU Legitimacy? (2009) 15(4) European Law Jdurna
425.

n Hampton, P. ‘Reducing administrative burdens: ¢ffednspection and enforcement’. (2005 March) HM
Treasury.

12 IMPEL ‘IMPEL Project: Practical Application of Bler Regulation Principles in Improving the Efficigrand
Effectiveness of Environmental Inspection Authesti(2009) Environment Agency and Institute for &ean
Environmental Policy. At p7.

3 Weiner, J.B. ‘Better Regulation in Europe’, in, Hald and McGillivray, D. ‘Taking Stock of Envirorental
Assessment: Law, Policy and Practice’ (2007) AborgcRoutledge-Cavendish. 65-130. At p129.



this material, in general information has been asted from the sources, with due
acknowledgement given to the authors. The quaotitiie data varied with each nation studied

2.3 Structuring the results using the IMPEL Questionnaire

To allow comparisons with responses from IMPEL memdtates, the IMPEL Questionnaire
was used to structure the information derived ftbenliterature search described in Section 2.2.
The results section of this Literature Review it @& for each country in alphabetical order
using the format of Section A of the IMPEL Questiaite in terms of the common regulatory
frameworks which they had implemented, and Sectorif any were planned. As the
questionnaire refers to IMPEL member countries saihéhe questions, in particular those
concerned with the EU, had to be adapted, as itatiday Table 1.

Table 1 How specific questions from the IMPEL Questionnaire were adapted for this literature
review of common regulatory frameworks in non-IMPEL Countries

Question from the IMPEL Questionnaire How the question was adapted for this
literature review

Who is the main contact for this? What organisation or agency leads this
common regulatory framework?

What European Directives does it cover? What field of environmental regulation does it
cover?

Has it involved any joint working between Has it involved any joint working with other

Member States? If so which countries and nations? If so which countries and why?

why?

Could changes at a European level have [Question removed]

helped its implementation? If so what and by

whom?

Table 1 illustrates the questions that were altereadl other questions are the same as those
featured in the IMPEL Questionnaire. The questiGould changes at a European level have
helped its implementation? If so what and by whb(able 1) was removed because what

would be a relevant equivalent question for non-BURountries was not apparent.

3. The countries and their common regulatory frameworks

A previous IMPEL report concerning ‘Practical Agaltion of Better Regulation Principles in
Improving the Efficiency and Effectiveness of Emvimental Inspection Authorities’ noted that
“understanding the context of initiatives... requieebasic understanding of the environmental
governance structures:* Therefore this section provides a brief descriptid the countries
that are the focus of the review, their governamcangements, and the common regulatory
frameworks to be examined in greater detail inrdsilts section. The information is set out in
alphabetical order by country, with Australia ($&ct3.1) followed by New Zealand (Section
3.2), South Africa (Section 3.3) and finally the (£&ction 3.4).

14 IMPEL ‘IMPEL Project: Practical Application of Beit Regulation Principles in Improving the Efficierayd
Effectiveness of Environmental Inspection Authesti(2009) Environment Agency and Institute for &ean
Environmental Policy. At p29.



3.1 Australia

The Australian Commonwealth Governmiétias legislative power over certain issues, and the
six state governments retain other matters. Thanebe cases where “the commonwealth and
the states claim authority to make laws over thmesamatter.*® During the 1990s, at
commonwealth level, Australia engaged in meta-r&tguy*’ initiatives to promote economic
efficiency, the comprehensiveness of which has lestribed as “unprecedent&dOver a
seven-year period “the reforms required every stpieernment and the [commonwealth]
government to scrutinise every piece of legislationdetermine whether it was subject to
review. More than 1,700 pieces of legislation wartually listed for review??

Environmental concerns necessitate collaboratidwdsn the commonwealth and the state
governments. This is exemplified by the analysighef National Water Initiative provided in
Section 4.1 of this review. Other co-operative sy related to the environment have been set
up — such as the regime related to Integrated &oasta (or Zone) ManagemefitThere may
also be some activity at state level concerned Wwatter regulation more generally, if not
common regulatory frameworks. For example the S@teernment of Victoria, under its
Reducing the Regulatory Burden (RRB) initiativeaShcommitted to a $500 million reduction
in regulatory burden by July 2012 "Therefore future research could usefully examictevigy

at the level of Australian state government. Thegoof this review is:

+ National Water Commission Act 2004

3.2 New Zealand

The New Zealand system of government is based enBtitish Parliamentary system.
Therefore national government gives local goverrtnitsrpowers. There is a hierarchy of local
government jurisdiction:

« territorial authorities (city or district councils)
« regional authorities (commonly known as regionalrals)
* unitary authorities (combined regional and terrébauthorities).

Much of the responsibility for resource consent{@mmental permitting) takes place through
the territorial, regional or unitary authoritieathier than at the national level. This stems from
the Resource Management Act 1991 and its amendmeéidsvever, an independent
Environmental Protection Authority (NZEPA) and anvifonmental Court also have powers
under this act and its amendments.

15 Australia has a federal system of government. &fea national government, known as the Commonkwvealt
Government, together with six state governmentstralia was established by a British Act of Parliaméne
Commonwealth of Australia Constitution Act 1900.

18 Australian Government ‘Australia’s Federation’ ) http://australia.gov.au/about-australia/our-
government/australias-federation

1" Meta-regulation has been described as the “inistits and processes that embed regulatory revieshamsms
into governmental policymaking.” Morgan, B. ‘SoctGitizenship in the Shadow of Competition: The Bureaticr
Politics of Regulatory Justification’ (2003) AldethAshgate Publishing Limited. At p17.

18 |bid. At p10.

19 |bid. At p10.

20 Glazewski, J. and Haward, M. ‘ Towards Integrafestal Area Management: A Case Study in Co-operative
Governance in South Africa and Australia,” 20 intgional Journal of Marine & Coastal Law (2005),;65
Australian Government: Department of the Environth&/ater, Heritage and the Arts ‘Integrated Coastale
Management’ [2008http://www.environment.gov.au/coasts/iczm/indexJhtm

21 Government of Victoria, Department of Treasury &imance ‘Reducing the Regulatory Burden’ [2010]
http://www.dtf.vic.gov.au/CA25713E0002EF43/pagediieng-the-regulatory-burden




NZEPA was established by the 2009 amendments tBRéiseurce Management Act (1991) and
“is a statutory office housed within the Ministryrfthe Environment under the Secretary for the
Environment.*? It assists with “Streamlining the decision makipgocess for nationally
significant proposals, such as major infrastructurpublic works projects’

Resource Management Amendment Act 1996 broughtEthéronmental Court into being,
which was previously known as the Planning Triburi®ost of the Court's work involves
issues arising under the Resource Management aajelly dealing with appeals about the
contents of regional and district statements aadgland appeals arising out of applications for
resource consents. The consents applied for mdgrkee land use, for a subdivision, a coastal
permit, a water permit, or a discharge permit; @ombination of those’* The focus of this
review is the changes to the land-use planningesvitonmental permitting systems resulting
from the:

« Resource Management Act 1991 and its amendmeastssifig on the Resource
Management (Simplifying and Streamlining) Amendm#&cit 2009

3.3 South Africa

South Africa is a constitutional democracy. Southio&’s post-apartheid constitution, in full
effect in 1997, sets out the structures of govemintegether with the rights and duties of
citizens?® However, “all law that was in force when the Cénsibn took effect continues in
force, subject to any amendment or repeal, andistensy with the Constitutior?® If a law is
inconsistent with the Constitution it may be repdalamended or struck dowh.

Therefore, the constitution is required to goveveroa “highly fragmented legal landscape of
environmental management in South Africa” with aost of different implementing
agencies? This fragmentation results from the restructurghe end of apartheid in 1994 but
also the retention of many of the laws promulgatedier apartheid. As Todes, Sim and
Sutherland (2009) describe:

“With the end of apartheid in 1994, extensive tuibnal restructuring of the country took
place. A system of cooperative governance, witbetoverlapping ‘spheres’ of government
(national, provincial and municipal), was estal#dhThe old provinces and homelands
were consolidated into nine new provinces. In 20@0plethora of fragmented and racially
divided local governments were reshaped into 258icipalities, cross-cutting old racial

boundaries. Although rationalization of governmdras occurred, strong institutional

divides persist between planning and environment@nagement, with separate
government departments responsible for Bdthhe country’s 1996 Constitution defines
planning as a provincial and municipal affair, whiénvironmental management is a
national and provincial competency.”

22 Environmental Protection Authority ‘Welcome to tBavironmental Protection Authority of New Zealaa
Mana RauhTaiao’ [2009]http://www.epa.govt.nz/
23 |hi

Ibid.
24 Environmental Court of New Zealand ‘Environmental@0[2010]
http://www.justice.govt.nz/courts/environment-court
% The Constitution of the Republic of South Africa €0 of 1993.

?® Bekink, B and Botha. C. ‘Aspects of Legislative Diraft Some South African Realities (or Plain Langukgl ot
Always Plain Sailing)’ (2007) 28(1) Statute Law Rewij 34.

%’ The mandate for this is provided by Constitutionthef Republic of South Africa Act 200 of 1993, Sextil02.

2 \Wynberg, R.P. and Sowman, M. ‘Environmental Sustaility and Land Reform in South Africa: A Neglected
Dimension’ (2007) 50(6) Journal of Environmentahiling and Management, 783. At p788.

29 The same separation also exists within the UK.

%0 Todes, A., Sim, V and Sutherland, C. ‘The Relatigmbletween Planning and Environmental Management in
South Africa: The Case of KwaZulu-Natal' (2009) 24Rfanning Practice and Research, 411. At pp418-419.
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In advance of the Constitution coming into fullexff, South Africa began to create frameworks
to rationalise its planning and bureaucratic systeslated to land development projetts.
Subsequently it consolidated its legislation rektio watet* and created an overall National
Environmental Management regirieRecently, South Africa has legislated to provide f
integrated coastal managem&hthese frameworks have aspects that conform tdefiition

of common regulatory framework provided in Box hefefore focus of the review is aspects of
the implementation of these four different legaitioments:

e Development Facilitation Act, 67 of 1995;

* National Water Act, 36 of 1998;

« National Environmental Management Act, 107 of 198&]

< National Environmental Management: Integrated Gdddanagement Act, 2008.

However, Gibson (2007) cautions: “The implementatmd enforcement of environmental law
in South Africa has often been less impressiverattgce than the appearance of legislation in
the statute book®® Further reference to the development of SouthcAfrilaw and the first
three of these regimes can be found in Jan Glazesws#ok ‘Environmental Law in South
Africa’ (2005) Butterworths: Durban.

3.4 United States of America

As well as the Federal Government and 52 State Gments in the US, there are also Local
Governments and Tribal Governments (Governmenfsadfcular Tribes native to the US that
are federally recognised e.g. Native Americanske Buropean version of Better Regulation
“emulates key concepts and tools of regulatory rrefodeveloped in the American
administrative state over the past four decadfeslthough there are many legal instruments
originating at federal level that influence the ieonment and its protection, this review found
none that clearly conform with the definition ofnamon regulatory frameworks provided by
IMPEL, Box 1.

A large amount of US literature was reviewed and ®&ets in particular were investigated
further: Clean Air Act (focussing on the 1990 Amemht); and the Comprehensive
Environmental Response, Compensation, and Liab#itt of 1980 (also known as the
Superfund). Reference was made to “common elemgpasticularly within the Comprehensive
Environmental Response, Compensation, and Liabiti®” However, this provision did not
clearly relate to the common regulatory framewaldefined within Box 1 and is therefore not
dealt with further in this review. State level igtated approaches to environmental regulation
may exist; seeking these out requires further reBemork — as Section 5 of this report
identifies.

31 Development Facilitation Act 1995; Also Rigby, &daDiab, R. ‘Environmental sustainability and the
Development Facilitation Act in South Africa’ (200B5(1) Journal of Environmental Law, 27.

32 National Water Act, 36 of 1998.

3 National Environmental Management Act, 107 of 1998

* National Environmental Management: Integrated Godsanagement Act, 2008.

3 Gibson, J. ‘The development of integrated coastlagement legislation in South Africa’ (2007) )8(dater
Law, 117. At p121.

36 Weiner, J.B. ‘Better Regulation in Europe’, in, Haldé and McGillivray, D. ‘Taking Stock of Envirorental
Assessment: Law, Policy and Practice’ (2007) AborgdRoutledge-Cavendish. 65-130. At p68.

%" To achieve protection identified people who wéale for costs in accordance with a system of “ocum
elements”. USEPA ‘Memorandum. Mar -6 2003’ [2003]
http://www.epa.gov/compliance/resources/policiesiolip/superfund/common-elem-guide.pdpl.
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4. Results
4.1 Australia

National Water Initiative

What isthe name of the common regulatory framework?

National Water Initiative

What organisation or agency leads thiscommon regulatory framework?

Department of the Environment, Water, Heritage thiedArts (part of the federal Commonweallth

Government) and the independent statutory bodyinvithe portfolio of that department, tk
National Water Commission

ne

When did it start and finish?

“The Intergovernmental Agreement on a National Whiiiative was signed at the 25 June 2(
Council of Australian Governments (COAG) meetingpeTTasmanian Government joined t
Agreement in June 2005 and the Western Australige@mnent joined in April 2006*® The
National Water Commission “advises the COAG and Alustralian Government on nation
water issues and the progress of the National Waitéative.”*

Linksto relevant information or documents

National Water Initiative
http://www.nwc.gov.au/www/html/117-national-wateitiative.asp

Northern Australia Land and Water Taskforce ‘Sumsthle development of northern Australia;
report to Government from the Northern Australimdland Water Taskforce’ [2009]
http://www.nalwt.gov.au/files/INLAW.pdf

Australian Government National Water Commission stalian water reform 2009: Seco
biennial assessment of progress in implementafitimeoNational Water Initiative’ [2009]
http://www.nwc.gov.au/www/html/147-introduction-8@9-biennial-
assessments.asp?intSitelD=1

Other publications are also available from the Aalstn Government National Wat
Commission
http://www.nwc.gov.au/www/html/394-publications-lbgpic.asp

9%
—_

Why wasit put in place?

Each Australian state and territory manages wateity own set of institutional arrangemer
“A range of interconnected environmental problenssoaiated with the lack of wat
sustainability have attracted serious attentionr dbe past decadé” The National Wate
Initiative is an attempt to address these problienas integrated way.

er

[

What field of environmental regulation doesit cover?

Water

38 Australian Government: National Water Commissioatihinal Water Initiative’ [2010]
http://www.nwc.gov.au/www/htmi/117-national-wateritiative.asp?intSiteID=1

% Australian Government: National Water CommissionléRand functions’ [2010]
http://www.nwc.gov.au/www/html/93-roles-and-funaigasp

40 Godden, L. ‘Water Law reform in Australia and Soéfrica: sustainability, efficiency and social fjieg’ (2005)
17(2) Journal of Environmental Law, 181. At p183.
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What national/regional legidation/regulation doesit cover?

The National Water Commission, established underNhtional Water Commission Act 200
“advises COAG and the Australian Government onomali water issues and the progress of
National Water Initiative™ “Under the Water Act 2007, the Commission [alsak ta new
ongoing function to audit the effectiveness of iempéntation of the Murray-Darling Basin Pl
and associated water resource pldAsfurther analysis of the institutional arrangemefots
governance of Australian water can be found in Ratich (2006J>

Hasit involved any joint working with other nations? If so, which countriesand why?

The National Water Initiative and the National Wa@ommission encourage joint workif
between the Australian State Governments.

4,
the

19

Which stakeholder s/or ganisations wer e involved in itsimplementation?

Partners in the duties undertaken by the NatioreteVwWCommission are:
e the Australian Government (as their only investor)
e state and territory governments and agencies
e Australian Government departments and agencies
« the water sector - agencies, utilities, authorjtiedustry peak bodies, local governme

companies and consultants

* local, regional and national environment and coregeyn groups
+ the science and research seéfor.

What wer eits obj ectives?

“The overall objective of the National Water Initiee is to achieve a nationally compatik
market, regulatory and planning based system ofagiag surface and groundwater resour
for rural and urban use that optimises economigasand environmental outcomés.”

CceS

Description of the common regulatory framework
1. Overview
Godden (2005) states that National Water Initiatiees been set up because of “consider

variation in water regulation practices acrossAhstralian states — particularly in water licern
characteristics. Significant administrative disinetcharacterised decision-making. Contin

able
ce
ual

pressure for more supply often resulted in an @lecation of water beyond capacity in many

catchments. There were wider systemic failureshasbbdies of governing legislation beca
fragmented. Legislative regimes did not addresetivronmental implications of water resoul
development in any coherent mann&r.”

me
ce

2. Brief description of any stagesin its development

41 pustralian Government: National Water Commissionl&Rand functions’ [2010]

http://www.nwc.gov.au/www/html/93-roles-and-funaimasp The National Water Commission Act 2004 states that

Erzle date of Assent and Commencement was 17 Decé&@Dthat it ceases to be in force on 30 June 2012.
Ibid.

43 Colebatch, H.K. ‘Governing the use of water: Thetitntional context’ (2006) 187(1-3) Desalinatidr,

44 This is not set out directly by statute but isidatied on the National Water Commission website tralian

Government: National Water Commission ‘Our partnf28710] http://www.nwc.gov.au/www/html/138-working-

with-partners---introduction.asp

4 Australian Government: National Water Commissioatibinal Water Initiative’ [2010]

http://www.nwc.gov.au/www/html/117-national-wateritiative.asp?intSitelD=1

46 Godden, L. ‘Water Law reform in Australia and Soéfrica: sustainability, efficiency and social fieg’ (2005)

17(2) JEL, 181. At p188.
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The text of the National Water Initiatie Godden (2003f and Petrie and Knowler (2008
provide an overview of the drivers for water refoand the historical context. Originally systems

for water management stemmed from th& &®ntury European colonisation. This began to alter
in the 1980s with the State Government of Victangrhauling their existing water legislation
via the Water Act 1989. More substantial changesadter policy and law followed in the 1990s
with COAGs endorsement of the 1994 strategic fraomkwior the efficient and sustainable
reform of the Australian water industry — the NatibWater Initiative and the National Water
Act 2007 build on this and other subsequent agragsme

3. Brief description of the common element

The common element is the development of regulagyistem overseen by National Water
Commission. “The overall objective of the Natiovshter Initiative is to achieve a nationally
compatible market, regulatory and planning basetiesy of managing surface and groundwater
resources for rural and urban use’.The National Water Commission is “an independent
statutory body, as required by the [intergovernmeagreement] the National Water Initiative.’

The three main functions of the “National Water @aission are to:
* assess governments' progress in implementing thierfdh Water Initiative (eg throug
biennial assessments of progress commencing in-Q0P6
* help governments to implement the National Watetialive (eg by acting as lead
facilitator on certain actions under the Initiatigsech as compatible registers of water
entittements and trades, and nationally consistpptoaches to pricing)
¢ manage the Raising National Water Standards Prograch National Groundwate
Action Plan.*?

=

=

4. Brief description of whether existing legislation was amended or replaced and how was
thisdone (e.g. part of pre-planned legidative change or a free standing action/activity)?

Reforms of management of Australia’s water, in kmiéh the National Water Initiative, are Set
out in the Water Act 2007, under which regulaticas be made to prescribe for certain matters.
The Water Act 2007 was amended by the Water Amentet 2008 which, amongst other
things, altered governance structures relatingédurray-Darling Basif®

This influenced state level activity. For exampéeaaresult of Western Australia finally signing
the NWI a “two-phased comprehensive reform of watanagement legislation [is taking placg]:

the first phase will modernize the institutionalaargements covering water governance while| the
second phase will streamline and modernize exidgggslation dealing with the provision of
water services in the staté?”

What were the costs and benefits of the common regulatory framework? Please provide

47 Intergovernmental Agreement on a National Wat#ialive
http://www.nwc.gov.au/resources/documents/Intergovental-Agreement-on-a-national-water-initiativ. p

“8 Godden, L. ‘Water Law reform in Australia and So#frica; sustainability, efficiency and social jieg’ (2005)
17(2) Journal of Environmental Law, 181.

4% petrie, L. and Knowler, J. ‘Current issues in Aalkan Water Law: Federal control versus statektsig Power
struggles in the pursuit of national water secu(Rp06) 17(5) Journal of Water Law, 210.

%0 Australian Government: National Water Commissioatibinal Water Initiative’ [2010]
http://www.nwc.gov.au/www/html/117-national-watenitiative.asp?intSite|D=1

*L National Water Commission Act, No. 156 of 2004 meaded, Part 1 Section 3.

52 Australian Government: National Water Commissioatibinal arrangements: National Water Commission Act
2004’ [2009]http://www.nwc.gov.au/www/html/2352-national-watssmmission-act-2004.asp

%3 Australian Government: Department of the Environtn®@ater, Heritage and the Arts ‘Water legislati@010]
http://www.environment.gov.au/water/australia/wadet/index.html#regulations-2008

% O'Hara, J. and Rossetto, L. ‘Water Law reform ins#®m Australia;: Making decisions for the futur2007) 18(1)
Journal of Water Law, 19. At p19.
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any data or assessmentsif available.

Not ascertained from the information reviewed tteda

Wer e big investments needed to implement it and by whom?

Not ascertained from the information reviewed tteda

Were there any barriers or hurdles to implementation? Were these expected or
unforeseen?

Not ascertained from the information reviewed tteda

How successful was the common regulatory framework? Please provide any data or
assessments if available.

The website for the recent National Water Commisdi@nnial report states: “In many are

as,

progress in the past two years has been good,hbuCommission has identified some argas

where reform has been slow or inadequate. Basats$ dimdings, the Commission has made
recommendations for further action to refocus matiseform efforts over the next two years.”

68

In the Murray-Darling Basin permits were allocated close to 100 percent of the average

annual water resources. Permits last for ten yeaats there is an expectation they will
renewed?

be

Wasthere anything in particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

Markets regulate agricultural water supply, butertain areas, urban users are still subjegt to
non-price regulation (which often restricts theiater use). Byrnes, Crase and Dollery (2006)
consider that more widespread use of water pricimgd provide a more coherent approach to

water allocation that is less open to ablsklowever, there are potentially social just

ce

implications of this form of allocation because egxto water will be influenced by comparatjve

income.

%5 Australian Government National Water Commissionstalian water reform 2009: Second biennial assessof
progress in implementation of the National Watdtidtive’ [2009] http://www.nwc.gov.au/www/html/147-
introduction---2009-biennial-assessments.asp?ei3i#1

% Quiggin, J. ‘Repurchase of renewal rights: A pobgion for the National Water Initiative’ (2006)€3)
Australian Journal of Agricultural and Resource Eraits, 425.

" Byrnes, J., Crase, L. and Dollery, B. ‘Regulation usrgricing in urban water policy: The case of thesthalian
National Water Initiative’ (2006) 50(3) Australidournal of Agricultural and Resource Economics, 437.
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4.2 New Zealand

Resource Management Act 1991

What isthe name of the common regulatory framework?

Resource Management Act 1991 ‘RMA’ (Full title: At to restate and reform the law relati
to the use of land, air, and water)

What organisation or agency leads thiscommon regulatory framework?

The Ministry for the Environment

When did it start and finish?

The RMA was passed in 22 July 1991 and came imteefb October 1991 and it is still in force.

It has since been amended several times, most thecbyp the Resource Manageme
(Simplifying and Streamlining) Amendment Act 20@8¢ RMA Amendment’ which was pass
8 September 2009 and came into force 1 October. ZH8® RMA Amendment is the main foc
of this review.

nt
ed
S

Linksto relevant information or documents

The Act (as amended)
http://www.legislation.govt.nz/act/public/1991/00B8est/DLM230265.html

The Ministry for the Environment website — Resouvtanagement Act
http://www.mfe.govt.nz/rma/index.html

An Everyday Guide to the Resource Management AceSe
http://www.mfe.govt.nz/publications/rma/everyday/

Daya-Winterbottom, T. ‘Evolving practice — the Brmnment Court of New Zealand’ (2005)
Environmental Liability, 119.

New Zealand Parliament. Parliamentary business.s&tdnand Journals (a large number
documents relating to the RMA can be sourced fioimdite).

http://www.parliament.nz/en-NZ

of

Why wasit put in place?

The RMA was put in place to consolidate and ameed ealand’s environmental legislati
providing a single framework for environmental gaiton. The amendment of the RMA by t
RMA Amendment has, amongst other things, createdeguirement to establish 4
Environmental Protection Authority (NZEPA) to calise some of the regulatory roles under
Act. As Section 3.2 indicated the NZEPA assisthiw@treamlining the decision making proce
for nationally significant proposals, such as majrastructure or public works projects This
role is undertaken with knowledge of, and sometiinesollaboration with, the counci?s.The
amendment also sought to improve the existing [0 resource consent (described in de
below).

DN
he
g
the
2SS

atail

What field of environmental regulation doesit cover?

Air, land and water. The RMA has sections refertim¢and, coastal marine areas, river and |

ake

beds, water, discharges (including incinerationt&vaad radioactive waste), noise, air and water.

What national/regional legidation/regulation doesit cover ?

The Act is national legislation related to townrplang and resource management. The t

erm

“resource management” is not defined within the RBVAits amendments. However, the RN

%8 Environmental Protection Authority ‘How the Envinmental Protection Authority works with council€009]
http://www.epa.govt.nz/about-us/how-the-epa-worktfheouncils.html
59 i

Ibid.
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does reflect the definition of this concept as “fodd multidisciplinary area or programme |of
study focusing on the management of natural ressuf®

Hasit involved any joint working with other nations? If so, which countriesand why?

No. The geographic location and island status oi Mealand means that direct transboundary
issues, such as those relevant to many EuropeamWember States, do not arise.

Which stakeholder sor ganisations wereinvolved in itsimplementation?

Minister for the Environment, Local Authorities, féercement Officers, Environmenta
Protection Authority

What wer eits obj ectives?

“The purpose of this Act is to promote the susthl@amanagement of natural and physical
resources™.

Description of the common regulatory framework
1. Overview

“In the 1960s and 1970s, New Zealand followed ttsedpproach of having separate legislation
for land, air and water. However, intractable peolt arose when the same legislation did|not
extend to all the media. In reaction to this, thd/Rallows for an integrative approach to air,
water and land which is coordinated between theel$ewf government. This integration,
combined with an emphasis on the environmentateffempowers decision makers to deal with
environmental issues that frustrate traditionaliemmental management regimés.”

The RMA set up a common administrative (authorised) and enforcement regime in relation) to
processes influencing air, land and water. Autladios is referred to as “resource consent”.
Certain activities are already authorised by theARNhere are also activities authorised |by
particular rules in plan¥. Therefore “Resource consent is permission fromldbal council [in
most cases, but certain cases the Environment @owartboard of inquiryf for an activity that
might affect the environment, and that isn’t allawas of right’ in the district or regional plaf®.

“A regional plan is created by a regional counttiiconcerns issues that affect the coast, |air,
water or land. Regional plan rules cover thingshsas the construction of jetties, and the
discharge of wastewater from factories into watgsva

A district plan is created by a city or districturwil. It concerns the management of land use|and
subdivision in a city or district. District planlas cover things such as [ambient] noise, and the
location and height of buildings.

€ resource management 1. (2000). In The Dictionfuman Geography. Retrieved from
http://www.credoreference.com/entry/bkhumgeo/reseumanagement_1

61 Resource Management Act 1991, Part 2, Section 5.

62 Michaels, S. and Furuseth, O. J. ‘Innovation imiemmental policy: The National Environmental RgliAct of
the US and the Resource Management Act of New Zéa|a@97) 17(3) Environmentalist, 181. At p182.

83 As overview of the required content of the pland the environmental standards that must be adheried
provided by RMA, Part 5, Standards, policy stateesnd plans.

® Ministry for the Environment. An Everyday Guidettee Resource Management Act Series 1.4: NationalLe
Guidance and Processes. [2009] Government of Nalade.
http://www.mfe.govt.nz/publications/rma/everydayitance-and-processes/national-level-guidance-psesgsdf
8 Plain English explanation of RMA terms, derivedir®MA, Section 2. [2009]
http://www.mfe.govt.nz/rma/public/rma-terms.html
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Sometimes you'll need to apply for a resource conf®m both the regional and district/city
council ®®

2. Brief description of any stagesin its development

“The RMA came into force on 1 October 1991 afteurfgears of intense work...and was the
largest law reform exercise in New Zealand’s histountil the law reform project began,|a
number of laws and administering agencies had lmmeloped to address environmental
problems as they arose. The result was a rath@oacdollection of uncoordinated approaches,
with considerable conflicts, gaps and overlaps... RMA set out to create a more streamlingd,
integrated and comprehensive approach to envirotahananagement. A review of locgal
government at the same time provided legislatoth am ideal opportunity to simplify the way
the new legislation would be implementé&d.”

Memon and Gleeson provide a critical overview @& tlevelopment of the RMA from the New
Zealand ‘town and country’ style planning systemd &s replacement with the RM&.In 1993
Robertson provided a comparatively more favourablerview of the RMAs developmefit]
Michaels and Furuseth (1997) give an overview efftrmulation and promotion of the RMA |n
relation to its innovativeness.

3. Brief description of the common element

The RMA™ sets out that a resource consent can mean ahg édltowing:
+ land use consefit
+ subdivision consefit [a consent to subdivide land as defined underi@e@18 of the
RMA]
« coastal permif providing consent to do something in a coastaimeaarea.
« water permit
 discharge permit

Resource consent is sought by a “person” and iallyssnanaged by councils. In this role they
are called ‘consent authorities’. There are thyped of councils:

« territorial authorities (city or district councils)

« regional authorities (commonly known as regionalrals)

« unitary authorities (combined regional and terribauthorities).’

8 Ministry for the Environment. An Everyday Guidett® Resource Management Act Series 2.1: Applying fo
Resource Consent. [2009] Government of New Zealattiot//www.mfe.govt.nz/publications/rma/everydayisent-
apply/applying-resource-consent.p&tfp5.

" Ministry for the Environment. Your Guide to the Rasce Management Act. [2009] Government of New Ziel
http://www.mfe.govt.nz/publications/rma/rma-guideg@6/rma-guide-aug06.péft p5.

8 Memon, P.A. and Gleeson, B.J. ‘Towards a new ptamparadigm? Reflections on New Zealand's Resource
Management Act’ (1995) 22(1) Environment & PlannBigPlanning & Design, 109.

%9 Robertson, W.A. ‘New Zealand's new legislationdostainable resource management: the Resource Maeage
Act 1991’ (1993) 10(4) Land Use Policy, 303.

®Michaels, S. and Furuseth, O. J. ‘Innovation imiemmental policy: The National Environmental RgliAct of
the US and the Resource Management Act of New Zéa(a897) 17(3) Environmentalist, 181.

"1 Resource Management Act 1991, Part 6, Section 87.

2 |bid, section 9 and 13.

3 bid, section 11.

" bid, sections 12, 14, 15, 15A, and 15B.

5 Ibid, section 14

® Ibid, section 15.

7 Ministry for the Environment. An Everyday Guidettee Resource Management Act Series 2.2: Consuitéiio
Resource Consent Applicants. [2009] Government of Kealand.
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Applications for particular types of consents alwags to the same authority, except wh
applications are “directly referred to the EnviramwhCourt by the applicant (with the agreem
of the council)®, or proposals of national significance that hagerbreferred to the Court or
board of inquiry by the Minister of the Environmétiiese are said to have been ‘called-ihAs

stated above, a resource consent may be needefttdrotthe regional and district/city council

both in certain circumstancdslf a number of consents are sought for a one iactive council
may decide “to consider all the applications amgle package®

There is a common application proc&s3his application process requires “an assessirfe
environmental effects in such detail as correspavitts the scale and significance of the effe
that the activity may have on the environmétf.the application “does not include an adeqy
assessment of environmental effe¥tst can be determined as incomplete and returnet
comments to the applicant who must begin the agijdic process again.

4. Brief description of whether existing legislation was amended or replaced and how was
thisdone (e.g. part of pre-planned legidative change or a free standing action/activity)?

The RMA repealed 59 Acts or Amendment Attand revoked 19 Regulations, orders
Amendment Regulatiorf§.It also amended 54 Acts or Amendment Acts andRegulations’

What were the costs and benefits of the common regulatory framework? Please provide
any data or assessmentsif available.

Simplifying an existing complicated regime.

Delays in processing consents by local authorifeg. 69 per cent of resource cons
applications were processed on time in the peri@@72008" whereas in 2005/2006 it wg
79%°, and in 2003/2004 77%.

Wer e big investments needed to implement it and by whom?

In relation to land use consent the RMA requiresbibstantial restructuring of the activities
different levels of government. Therefore, althouglsources were required, it is difficult

ere
ent

nt o
cts

ate

Wi

or

ent
AS

at
to

determine how this influenced overall cc®

http://www.mfe.govt.nz/publications/rma/everydayisent-consultation/consultation-for-resource-cotisen
applicants.pdf

8 Ministry for the Environment. An Everyday Guidette Resource Management Act Series 2.1: Applying fo
Resource Consent. [2009] Government of New Zealattiot//www.mfe.govt.nz/publications/rma/everydayisent-
apply/applying-resource-consent.ptfp4.

9 Further information about the functions of the Eowmental Court can be found in Ministry for thevitonment.
An Everyday Guide to the Resource Management A¢eSérl: Your Guide to the Environment Court. [2009]
Government of New Zealanfttp://www.mfe.govt.nz/publications/rma/everydaydsguide/your-quide-
environment-court.pdf

8 Ministry for the Environment. An Everyday Guidette Resource Management Act Series 2.1: Applying fo
Resource Consent. [2009] Government of New Zealattiot//www.mfe.govt.nz/publications/rma/everydayisent-
apply/applying-resource-consent.p&tfp5.

8 |bid. At p14.

82 Resource Management Act 1991, section 88.

8 |bid, section 88, (2)(b).

8 |bid, section 88, (3).

% |bid, schedule 6.

8 Ibid, schedule 7.

8 Ibid, schedule 8.

8 Ministry for the Environment ‘Resource Management: Awo-yearly Survey of Local Authorities 2007/2)0
[2008] Government of New Zealantttp://www.mfe.govt.nz/publications/rma/annual-seyi2007-2008/rma-
pamphlet.pdf

‘Resource management act shake-up needed to figdatents’ (2009) US State News, June 11.

8 Ministry for the Environment. ‘Resource Managemkatt: Key Facts about Local Authorities & Resource
Consents In 2005/2006’ [2006] http://www.mfe.govigublications/rma/annual-survey/2005-2006/rma-syxve
summary-2005-06.pdf

% Ministry for the Environment. ‘Resource Managemk&att Key Facts about Local Authorities & Resource
Consents In 2003/2004’ [2004itp://www.mfe.govt.nz/publications/rma/annual-seyt2003-04/rma-survey-
summary-2003-04.pdf
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Were there any barriers or hurdles to implementation? Were these expected or
unforeseen?

Planning officers continue to have “considerablenlay in determining whether an application
should be subject to any public scrutiff§.This can lead to inconsistency in how the RMA is
applied. An up to date overview of caselaw can dund from Quality Planning: The RMA
Planning Resourcg.

How successful was the common regulatory framework? Please provide any data or
assessments if available.

Morgan (1995) identified inconsistencies in how tleguirements for environmental impact
assessment within different councils have beeriethout? Arguably “regions with less well
developed EIA procedures will probably be lessdife in protecting the environment from
adverse effects. Second, those regions may attrdisiproportionate number of environmentally
degrading developments as a result of the lesstaféeEIA procedures?®

Michaels and Furuseth (1997) claim the RMA is peext as a genuinely ‘innovative’
environmental policy® Although they state: “It does not squarely addtesssocial dimensions
of environmental policy which are of great impoxarin the urban environment where most New
Zealanders live¥’

In 1993 Memon and Glees8rsituate the RMA within what has subsequently coonee known
as a process of ‘neoliberal reform’. Such reforraniglent in the shift from the political economy
of the welfare state, as represented by town awdhtop planning, to a technocratic plannipng
culture. This new system further prioritises prevgroperty rights leading Memon and Gleeson
(1993) to state the RMA “may signal a dilution afcgl and economic equity consideratians
which, in our opinion, should be concerns for plagri®

Resource consent can be fast-tracked in cases wdireidly affected parties make a formal
approval of the activity being undertaken. In 20@¢kson and Dixdff refer to other work by
Gleeso’ to highlight the potential “commaodification of tikensent approval proces$?Public
notifications can be avoided if approvals are foothing from “anyone who may be adversely
affected. It is claimed that “This provision hakaled developers to create an unofficial market
in the purchase of approval$>

1 Michaels, S. and Furuseth, O. J. ‘Innovation imiemmental policy: The National Environmental RgliAct of
the US and the Resource Management Act of New Zé'a(a897) 17(3) Environmentalist, 181.

92 Jackson, T. and Dixon, J. ‘The New Zealand ResoMia@agement Act: An exercise in delivering sustaiaa
development through an ecological modernisatiomdge(2007) 34(1) Environment and Planning B: Plagrand
Design, 107. At p115.

%3 To notify or not to notify? That is the questid(@010) http://www.qualityplanning.org.nz/consents/notifyp
% Morgan, R.K. ‘Progress with implementing the enmimental assessment requirements of the Resource
Management Act in New Zealand’ (1995) 38(3) Jounid&nvironmental Planning & Management, 333.

% |bid. At p346.

% Michaels, S. and Furuseth, O. J. ‘Innovation imiemmental policy: The National Environmental RgliAct of
the US and the Resource Management Act of New Zé'a(a897) 17(3) Environmentalist, 181.

 Ibid. At p182.

% Memon, P.A. and Gleeson, B.J. ‘Towards a new ptamparadigm? Reflections on New Zealand's Resource
Management Act’ (1995) 22(1) Environment & PlannBigPlanning & Design, 109.

% |bid. At p109.

100 3ackson, T. and Dixon, J. ‘The New Zealand ResoMiagagement Act: An exercise in delivering sustaiea
development through an ecological modernisatiomadge(2007) 34(1) Environment and Planning B: Plagrand
Design, 107.

101 Gleeson, B. ‘The politics of consent notificatioim, Environmental Planning and Management in Nexalznd’
(2000) Eds Memon, P.A. and Perkins, H.C. Palmerstimith NZ; Dunmore Press, 115.

102 3ackson, T. and Dixon, J. ‘The New Zealand Resouiaeagement Act: An exercise in delivering sustaiea
development through an ecological modernisatiomdge(2007) 34(1) Environment and Planning B: Plagrand
Design, 107. At p111.

103 pid.
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There has been debate about whether the RMA hasibeepreted appropriately in relationa‘to

specific Matters of National Importance, that €' relationship of Maori and their culture
traditions with their ancestral lands, water, sitegahi tapu, and other taonga” (Part 2, Sectig
1% Many “local authorities [have] processes and sgsten place to facilitate iwi/hap
participation in RMA processes®

The Ministry for the Environment’s Two-yearly Suyvef Local Authorities 2007/2008 provide
a range of information about monitoring, compliaace enforcement. It states: “Monitoring
consents has improved: 79 per cent of consents régatired monitoring were monitore
compared to 59 per cent in 2005/2006. Of the mozgt@onsents, 84 per cent were compl
with their conditions. These are the highest resaNer the past nine years.

Complaints about alleged breaches of the RMA cartito increase, with 47 per cent mq
complaints received in 2007/2008 than in the lastvey. Complaints and breaches
increasingly resolved by formal methods, with asoagted drop in resolution by inform
methods.*®

Two-yearly Survey of Local Authorities 2007/2008@presented an overview of overall leve
customer satisfaction with resource consent praogs2003/2004—-2007/2008. “In 2007/20(
38 per cent (32 out of 84) of local authorities carstomer satisfaction surveys, up from 29
cent (25 out of 85) in 2005/2006... Although therevénebeen fluctuations in custom
satisfaction ratings over the past three survéhesetare consistently more ‘satisfied’ and ‘v
satisfied’ customers than any other grouping. Nisfeation surveys have found that the ove
level of customer satisfaction was ‘very dissaigfi’’

nd
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Wasthereanythingin particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

Morgan (1995) states “It is important that the Mtny for the Environment consider mechanig
for encouraging greater consistency in EIA appreadtross the various consent authorities,
particularly between the regional councit$”

ms
and

% Andar, R. ‘Indigenous spiritual concerns and theukse state: some New Zealand developments’ (2283))

Oxford Journal of Legal Studies, 611.; Daya-Wintgtbm, T. and Gould, T. ‘Blood, sweat and fearsohéag
troubling cultural issues’ (1999) 7(6) Environméntebility, 165.

105 Ministry for the Environment. Resource Managemecit Awo-yearly Survey of Local Authorities 2007/300
(2009) Wellington: Ministry for the Environmeritttp://www.mfe.govt.nz/publications/rma/annual-syf2007-
2008/rma-resource-consents.gdfp xiii.

108 |bid. At p xii.

197 Ibid. At p41.

108 Morgan, R.K. ‘Progress with implementing the enmirental assessment requirements of the Resource
Management Act in New Zealand’ (1995) 38(3) Jouafdtnvironmental Planning & Management, 333. A4p3
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4.3 South Africa

Development Facilitation Act 1995

What isthe name of the common regulatory framework?

Development Facilitation Act, 67 of 1995, ‘DFA’

What organisation or agency leads thiscommon regulatory framework?

A number of national government departments led ttwmmon regulatory framework. Ti
Department of Housing, the Department of Regiondifs and the Department of Agriculture.
was also led by the Reconstruction and Developrmerigramme (RDPY? However its
implementation is overseen by Provincial environtaeand conservation departments.

ne
It

When did it start and finish?

The DFA’s date of commencement was 22 Decembe’. 18& has been claimed that the DFA H

since been “repealed and replaced by other natiegglation and a raft of provincial planning

legislation.*** However, the regulations that stemmed from thehfste been repeal€dbut the Act
is still in place. A new Land Use Management Rilln process™

as

Linksto relevant information or documents

Hansard and other reports can be found from thigaRemt of the Republic of South Africa
http://www.parliament.gov.za/live/content.php?CatyqID=119

Text of the DFA (as amended)
http://www.kznworks.gov.za/Portals/0/Docs/LegisiafDevelopmentFacilitiationActRequlations.p

Rhizome Management Services / Gemey Abrahams GanssitAssignment 2: Development
Facilitation Act Review. Synthesis Report (Fing2010]
http://www.urbanlandmark.org.za/downloads/revieve @&010.pdf

G. Budlender, G., Latsky, J. and T. Roux, T. ‘dutdew Land Law’ (2000) South Africa: Jut
Chapter 2: The Development Facilitation Act.

A criticism of a wide range of measures associat#l land reform and their ability to integrate

considerations linked to the environment and snatdlity can be found in Todes, Sim a

nd

Sutherland (2009)", and Wynberg and Sowman (200%).

109 Rigby, S. and Diab, R. ‘Environmental sustainabiihd the Development Facilitation Act in South Adi
(2003) 15(1) Journal of Environmental Law, 27. RF7pFootnote 15 explains that “The RDP is an integraocio-
economic policy framework which seeks to mobiligeith Africa’s people and resources, linking recaresion and
development, toward the final eradication of apsgidtand the promotion of democracy.”

10 The DFA as amended [2010]
http://www.kznworks.gov.za/Portals/0/Docs/LegisdatiDevelopmentFacilitiationActRegulations.pdf

1 McAuslan, P. ‘Publication Review: Environmental LawSouth Africa, Jan Glazewski’ (2002) 14(2) Jalrof
Environmental Law, 266. At p268.

112 hevelopment Facilitation Regulations

113 Rhizome Management Services / Gemey Abrahams CansiliAssignment 2: Development Facilitation Act
Review. Synthesis Report (Final)’ [201tp://www.urbanlandmark.org.za/downloads/revieva &010.pdf

14 Todes, A., Sim, V and Sutherland, C. ‘The Relatigmbletween Planning and Environmental Management in
South Africa: The Case of KwaZulu-Natal’ (2009) 24RManning Practice and Research, 411.

18 \Wynberg, R.P. and Sowman, M. ‘Environmental Sustaility and Land Reform in South Africa: A Neglected
Dimension’ (2007) 50(6) Journal of Environmentailing and Management, 783.
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Why wasit put in place?

The DFA “was introduced to provide a coherent artegrated legislative framework to facilitate and

expedite land development projects in post-apattauth Africa... The aim of the DFA was

overcome complex land use planning regulation,tardarify institutional roles and responsibilities
in an attempt to circumvent the delays inherenteiisting regulations, and thus ‘fast-tragk’

development'®

Section 3.3 of this report briefly explains the mfes in governance with the end of aparthei
1994. The DFA was thus “designed to bypass theditesystem of planning administration in t
provinces and begin the process of breaking dowaruapartheid™*’

to

1 in
he

What field of environmental regulation doesit cover?

Land use

What national/regional legidation/regulation doesit cover ?

The DFA was national legislation. “...it does not@ugle land development applications under
other laws, but was implemented to operate in gutjon with existing land development a
planning legislation, such as the Physical Planmkog 125 of 1991, provincial town plannir
ordinances and municipal by-laws, thereby offerengy alternatives procedure to facilitate &
expedite land development project&”

any
nd

g
ind

Hasit involved any joint working with other nations? If so, which countriesand why?

No. Although there are potential transboundaryasswith other African nations they are not tack
within this Act.

led

Which stakeholder sor ganisations wer e involved in itsimplementation?

The national, provincial and local governments odirtate “the interests of various sectors, suc
environmental lobbies, agricultural unions, builglimaterials suppliers, financiers, banks,
professions, etct*® This is undertaken via the Development Planningn@ssion and thé
Development Tribunals at the provincial level.

N as
the

What wer eits obj ectives?

Its full title indicates the DFAs primary objectivel o introduce extraordinary measures to facit
and speed up the implementation of reconstructimh development programmes and projects
relation to land **°

5 in

Description of the common regulatory framework
1. Overview

“The DFA introduced a choice to developers betwten existing (old order) legislation and t
possibility of using the land development proceduas set out in the DFA as an alternative. [As
full title of the DFA indicates this was via “estament in the provinces of development tribun
which have the power to make decisions and resobrdlicts in respect of land developme
projects]. The DFA was not promulgated only to cébe the fast tracking of land development, |

he
the
als
nt
Dut

also as a solution to an extremely complex legabhtbn that presented itself when the bounda

118 Rigby, S. and Diab, R. ‘Environmental sustainapiind the Development Facilitation Act in Southiddr
(2003) 15(1) Journal of Environmental Law, 27. &7p

7 McAuslan, P. ‘Publication Review: Environmental LawSouth Africa, Jan Glazewski' (2002) 14(2) Jairof
Environmental Law, 266. At p268.

118 Righy, S. and Diab, R. ‘Environmental sustainabiifd the Development Facilitation Act in South Adi
(2003) 15(1) Journal of Environmental Law, 27. 28p

19Bydlender, G., Latsky, J. and T. Roux, T. ‘Juta'wNand Law’ (2000) South Africa: Juta. At p2A-27.

120 hevelopment Facilitation Act, 67 of 1995 (as ared
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for the nine new Provinces were drawn in termshef interim Constitution [of South Africa as
Section 3.3 explains}:*

Arguably this means that the system may be evenencomplex with a pre-existing system
remaining together with a new fast-track alterreatiet up along side.

“The Act's primary implementation mechanisms are fprovincial Development Tribunals,
established to take responsibility for approvaldaoid development under the umbrella of the Act.
The objective of these Tribunals, which comprigelldevelopment and public service experts, is to
allow faster development decision-making, confliesolution between the stakeholders, and algo to
provide a forum for greater community involvememdapublic participation within land
development*? The tribunals are made of government represestatid non-government sector
experts, rather than elected officials. Althougle DFA requires that development is guided|by
principles, including ‘General principles for largevelopment®® and ‘General principles fd
decision-making and conflict resolutiolf. Other principles guiding development (which must| b

coherent with those set out in the DFA) could cdrom local government®

=

2. Brief description of any stagesin its development

The land reform programme in South Africa was “iempented following decades of apartheid,
which included racially-based land dispossessidfisThe land reform programme “following the
election of a democratic government, is a majanapt at redress and transformation and aims to

address land inequalities%”

3. Brief description of the common element

The Provincial Development Tribunals (briefly refst to at 1, above) provide a common framework
to assess applications for development, “comprisBayernment officials and non-Government
sector experts, charged with the responsibilityriplement land development principles and policy
in an objective manner?® Budlender, Latsky and Roux (2000) provide a cotn@nsive overview of
the structure of these Tribunafs.

4. Brief description of whether existing legislation was amended or replaced and how was this
done (e.g. part of pre-planned legisative change or a free standing action/activity)?

The DFA does not replace existing legislation. Rathe DFA, and in particular the forum provided
by the Provincial Development Tribunals, intends gmwvide either an alternative means | of
legislation, or can be used to navigate the coniglex the existing legislation.

121 Rhizome Management Services / Gemey Abrahams CanssitAssignment 2: Development Facilitation Act
Review. Synthesis Report (Final)’ [201tfp://www.urbanlandmark.org.za/downloads/revieva @010.pdfAt p61,
cites Ivan Pauw & Partners ‘Rapid review of the DF2009). An expanded analysis is also provideddmgdon, E.
‘The Development Facilitation Act (DFA)’ (1994) 5(Rrban Forum, 89; Budlender, G., Latsky, J. an&Rdux, T.
‘Juta’'s New Land Law’ (2000) South Africa: Juta2pp-2A12.
122 Righy, S. and Diab, R. ‘Environmental sustainabiifd the Development Facilitation Act in South Adi
(2003) 15(1) Journal of Environmental Law, 27. 28p
128 Development Facilitation Act 1995, section 3.
124 Development Facilitation Act 1995, section 4.
125 «juta's New Land Law’ (2000) South Africa; Jutdp2A-37
126\Wynberg, R.P. and Sowman, M. ‘Environmental Sustaility and Land Reform in South Africa: A Neglected
Dimension’ (2007) 50(6) Journal of Environmentaitling and Management, 783. At p784. Also see Tddles
Sim, V and Sutherland, C. ‘The Relationship betwelaniing and Environmental Management in South Afrithe
g?se of KwaZulu-Natal’ (2009) 24(4) Planning Praztnd Research, 411.

Ibid.
128 gyudlender, G., Latsky, J. and T. Roux, T. ‘Juta'vNand Law’ (2000) South Africa: Juta. At p2A-37.
129 pid. At pp2A-37—2A-45.
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What were the costs and benefits of the common regulatory framework? Please provide any
data or assessmentsif available.

See the discussion under ‘How successful was thenom regulatory framework?’

Wer e big investments needed to implement it and by whom?

Not ascertained from the information reviewed tteda

Werethereany barriersor hurdlestoimplementation? Were these expected or unforeseen?

Not ascertained from the information reviewed tteda

How successful was the common regulatory framework? Please provide any data or
assessments if available.

McAuslan (2002) put forward this opinion: “As oft@appens it did not quite work out as intended —
it was used more by developers wanting to buildafttown locations for the middle-classes than| by
those wanting to build for the urban proletariat amas, in addition, not fully in sync with the
housing subsidies development by the housing mynist**°

Rigby and Diab also undertook an analysis of “39ADdpplications in KwaZulu-Natal, one of the
nine provinces of South Africa, over the periode)a898 to July 2001:* Overall they found:
“The DFA appears to be facilitating developmentaiccordance with its intentions, in that ihe

development application process is indeed beingediigd. It provides the means to assess
environmentally sensitive areas, to mitigate aggissible negative impacts, and to ensure that the
decision-making process is conducted in as traegpaind democratic a way as possible.[This ig via
measures for ‘Participation With Regard To TheiBgtAnd Implementation Of Land Development
Objectives’ set out within Part B, Regulation 6-Bthbe DFA. These include measure for public
participation in the tribunals]. However, the lamkmonitoring and enforcement controls makes it
difficult to determine whether the mitigatory megesirecommended by the Tribunal are indeed
being implemented. Until post-decision monitorisgout in place, the effectiveness of the DFA and
the Tribunal decision-making process remains infusine. ™

Wynberg and Sowman (2007) state “Environmentalofacére seldom integrated into planning and
decision-making processes, and, in the face ohgaatepolitical pressure, are given short shrifthia |t
rush to settle claims and reach resolutidft.”

Wasthereanythingin particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

The relationship between land use planning andrenwiental management in South Africa
influences the effectiveness of the South Africkamping system.

130 McAuslan, P. ‘Publication Review: Environmental LawSouth Africa, Jan Glazewski’' (2002) 14(2) Jairof
Environmental Law, 266. At p268.

131 bid. At p32.

132 |bid. At p37.

B3 \Wynberg, R.P. and Sowman, M. ‘Environmental Sustaility and Land Reform in South Africa: A Neglected
Dimension’ (2007) 50(6) Journal of Environmentafling and Management, 783. At p785.
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National Water Act, 36 of 1998

What isthe name of the common regulatory framework?

The National Water Act, ‘NWA’

What organisation or agency leads thiscommon regulatory framework?

Administered nationally by the Department of Wakérairs and Forestry

When did it start and finish?

The NWA was Assented to by the President of Soutic# on 20 August 1998 and is still
force.

Linksto relevant information or documents

Text of the NWA
http://www.info.gov.za/view/DownloadFileAction?id8893

Stein, R. ‘South Africa's new democratic water $éggion: national Government's role as pul
trustee in dam building and management activit{gf00) 18(3) Journal of Energy & Natur
Resources Law, 284.

Godden, L. ‘Water law reform in Australia and SoAfhica: sustainability, efficiency and soci
justice’ (2005) 17(2) Journal of Environmental Lal@]1.

Malzbender, D, Goldin, J., Turton, A. and Earle, Baditional Water Governance and South
Africa’s “National Water Act” — Tension or Coopei@i?’ [2005] International workshop on
‘African Water Laws: Plural Legislative Framewoifks Rural Water Management in Africa’,
26-28 January 2005, Johannesburg, South Africa.
http://www.nri.org/projects/waterlaw/AWLworkshop/MZBENDER-DB.pdf

The Parliament of the Republic of South Africa wtbscontains Hansard and oth
parliamentary reports.
http://www.parliament.gov.za/live/index.php

The Parliament of the Republic of South Africa witshlsts meetings of the Portfolio Committ
on Water Affairs and Forestry — outcomes from thasetings are not readily available.
http://www.parliament.gov.za/live/content.php?ltdB=215& CommitteelD=31

Why wasit put in place?

To provide for fundamental reform of the law relatito water resources; to repeal certain g
and to provide for matters connected therewithr{tified in NWA prior to the pre-amble).

The NWA “does away with the division of water irddferent categories, such as public waf
private water, surplus water and normal flowW?

What field of environmental regulation doesit cover?

Water

What national/regional legidation/regulation doesit cover ?

The NWA is national legislation. Aspects of the Ierpentation of the NWA are overseenthg

nlic
al

er

WS;

er,

National Environmental Management Act (also featurethis review).

4 Goolam, N. ‘Recent environmental legislation in o@frica. (2000) 44(1) Journal of African Law, 124t

pl125.
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Hasit involved any joint working with other nations? If so, which countriesand why?

The Act is national legislation but “South Africa $eeking to develop treaty arrangements with
neighbouring countries in an effort to address ltergn water supply deficiencie$®®

Which stakeholder s/or ganisations wer e involved in itsimplementation?

An example provided by Malzbender et al (2005) impopo Province indicates that the
Department of Water Affairs and Forestry “officialsonsult with a wide range of
stakeholders...formally recognised institutionaliseddies such as irrigation boards, but
importantly, the more loosely associated rural comities...”*®

What wer eits obj ectives?

The full title of the Act indicates its objectivé§o provide for fundamental reform of the law
relating to water resources; to repeal certain jJand to provide for matters connected therewiith.

Description of the common regulatory framework
1. Overview

The NWA did “away with the division of water intafi@rent categories, such as public water,
private water, surplus water and normal flIoW.’All water now has the same legal status. It
introduced a new concept “water use” which “incleideamong other uses, taking water from a
water resource, storing water, diverting the fldwwvater, discharging waste into a water course,
disposing of waste in a manner which may have andental impact on a water resource and
altering the bed, banks, course or characterisfieswater course®

2. Brief description of any stagesin its development

During the “apartheid regime, access to and digiidn of water use rights were determined gn a
racially discriminatory basis. This is mainly besauhe distribution of water use rights was
linked to land...distribution of water historicallpdk no account of the basic needs of the
nation’s people as a whol&® The Water Act of 1956 did enable government cérdfesome
water sources but “the 1956 Act did not responckatifely to issues of environmental
degradation, equity of distribution or the downatreeffect of water allocations? The Water|
Services Act of 1997 began the process of mordfiignt reform. Rather than private rights|to
water, it recognises that waters are held by Gawer in the public trust. “The public trust
concept was inspired by the original Roman-Dutahk farmulation as well as more recent US
trust principles.**

“Australian jurisdictions provided some of the mizdéhat South Africa looked to in drafting its
National Water Act 1998'* South Africa then provided a model for Australia

135 Godden, L. ‘Water Law reform in Australia and So#frica: sustainability, efficiency and social fizg’ (2005)
17(2) Journal of Environmental Law, 181. At p185.

136 Malzbender, D, Goldin, J., Turton, A. and Earle‘Paditional Water Governance and South AfricXstional
Water Act” — Tension or Cooperation?’ [2005] Intefoaal workshop on ‘African Water Laws: Plural Lelgitive
Frameworks for Rural Water Management in Africa’;Z8January 2005, Johannesburg, South Africa.
http://www.nri.org/projects/waterlaw/AWLworkshop/MZBENDER-DB.pdfAt p5.

137 Goolam, N. ‘Recent environmental legislation in Boffrica. (2000) 44(1) Journal of African Law, 124
ppl25-126.

138 |bid. At p126.

139 stein, R. ‘South Africa's new democratic water séfion: national Government's role as public #ash dam
building and management activities’ (2000) 18(3)rdal of Energy & Natural Resources Law, 284. Ath28

140 Godden, L. ‘Water Law reform in Australia and Soifrica: sustainability, efficiency and social fieg’ (2005)
17(2) Journal of environmental Law, 181. At p196.

141 pid. At p198.

142 pid At p181. Described in detail in Stein (2008)pra note 137, and also Malzbender et al (20g&gsnote 134.
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Godden (2005) provides a succinct overview of libeéhcontext to its development and some of
the stages in its developméfit.

3. Brief description of the common element

The common elements relate to the common admitistraf what were previously identified as
different types of water categorisation (as setaiatve at ‘1.Overview’). To govern this system,
in circumstances where any person was not otherensiled to use water, the NWA set up a
joint system of licensing, governed by Part 7 ohflier 4 of the Act. This appears to both runs
alongside existing systems of licensing, but alstboduces a need to license activities |not
previously licensed.

Licences are authorised by the licensing authofithich could be a catchment management
agency or the Minister’ The NWA indicates that the Minister may authofisences where a
catchment management agency has not been establishis not functional®® A catchment
management agency or the Minister authorising iesns an important change. Malzbender ¢t al
(2005)*° outline originally 1652-1795 the overall right oéntrol of water was assumed by the
Dutch East India Company. “after 1795, under Bhritrsile, water rights were linked to land
tenure. Private (riparian) water rights had preoedeover public water right* In the early 2
Century there was still no government control owater, “The allocation of water between
riparian owners was the responsibility of waterrtaif*® This system continued with the “Water
Act (54 of 1956) [which] upheld the distinction tseten “public water” and “private water” with
the latter category “determined by the ripariamgple.”* As a result of the NWA appeals
against the decisions of licensing authorities’ naw be made to the Water Tribunal. The Water
Tribunal is an independent body which replacedekisting Water Court and also extended| its
powers.

4. Brief description of whether existing legislation was amended or replaced and how was
thisdone (e.g. part of pre-planned legidative change or a free standing action/activity)?

Legislation was amended and replaced as part oé-plpnned change. The NWA replaced the
Water Act 54 of 1956, and repealed “more than altethother Acts dealing with water>”

What were the costs and benefits of the common regulatory framework? Please provide
any data or assessmentsif available.

Godden (2005) states: “the [NWA] provides a strimtegpproach to achieving long-term
sustainability although it is recognised as finaligiand institutionally demanding, particularnly
in the inception phasé>

Godden (2005) “On balance, the National Water Asttemed in a significant break with past
practices. The reforms will affect society and emog at a national and local level within South
Africa. An expanded understanding of ‘water’ is doned with an extensive, centralised forward

143 i

Ibid.
144 Goolam, N. ‘Recent environmental legislation in Bodfrica. (2000) 44(1) Journal of African Law, 12
pl26.
4% National Water Act 1998, part 3, section 72.
146 Malzbender, D, Goldin, J., Turton, A. and Earle; aditional Water Governance and South Afric&ational
Water Act” — Tension or Cooperation?’ [2005] Interomal workshop on ‘African Water Laws: Plural Lelgitive
Frameworks for Rural Water Management in Africa’;Z8January 2005, Johannesburg, South Africa.
http://www.nri.org/projects/waterlaw/AWLworkshop/MXBENDER-DB.pdfAt 18-4.
147 i

Ibid.
148 pid.
149 bid.
% Goolam, N. ‘Recent environmental legislation in o@frica. (2000) 44(1) Journal of African Law, 124t
pl26.
151 Godden, L. ‘Water Law reform in Australia and So#frica: sustainability, efficiency and social fizg’ (2005)
17(2) Journal of environmental Law, 181. At p198.
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planning process. There is an open textured imstital structure with the potential for
progressive devolution of certain functions to aclement level. Social reform agendas are
highlighted through the commitment to the humandseesserve and equity based pricjng
mechanisms. The incorporation of environmentalgmiidn measures is evident in the promotion
of both water quality objectives and sustainabke afsvater.*>?

Wer e big investments needed to implement it and by whom?

“To institute the wide reaching water reforms walquire substantial capacity from within the
institutional structure, particularly the DepartrhehWater Affairs.*

Were there any barriers or hurdles to implementation? Were these expected or
unforeseen?

“The critical role of human capacity and effectiyevernance structures in implementing water
law reforms is exacerbated by the accompanyinggration of widespread shortages in technical
and administrative expertis&?*

Goddens (2005) states “Given considerable vartghiti the availability of requisite resources
and exp?ggise, the successful implementation oémlatv reform is likely to be patchy across the
country.’

How successful was the common regulatory framework? Please provide any data or
assessments if available.

Goddens (2005) states “South Africa has institbedd reaching water law and policy reforn in
a comparatively short time. The process is remaekal its articulation of principles designed|to
achieve a range of socio-economic and environmentééction goals™®®

Malzbender et al (2005) state “The ability of thate to effectively manage and control wdter
resources by the state remains problematic... méliohSouth Africans are still dependent jon
water from open streams, boreholes or stagnantcesutn particular, water delivery to the
former homelands as the poorest areas of the gousmains inadequate. Despite strgng

government efforts to improve water supply to thear poor and to implement a comprehensive
formal water management..., the inability of the estat provide adequate water and sanitation to
all South African in the near future, is cause doncern. Certainly, evidence suggests that| the
fledgling democracy faces very real institutionad dinancial constraints that challenge its ability

to achieve integrated water resource managemgnt.”

Malzbender et al (2005) argue “that traditionaldex® have an important role to play [in
narrowing the gap between policy and its practicd that there is sufficient evidence on the
ground to suggest integrating traditional systemsootrol and management of water into formal
structures that are provided for by the NW"™®

Wasthereanythingin particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

Not ascertained from the information reviewed tteda

152 |bid. At p201

153 |bid. At p201 — Footnote 165 linking to Footnotdu®lge A. Gildenehys, ‘A New Water Law Dispensatiaf
Butterworths Property Law Digest 13 (1999). At 14.

154 bid. At p201.

158 |pid. At p201.

156 Ibid. At p202.

157 Malzbender, D, Goldin, J., Turton, A. and Earle‘Paditional Water Governance and South AfricXstional
Water Act” — Tension or Cooperation?’ [2005] Intefoaal workshop on ‘African Water Laws: Plural Lelgitive
Frameworks for Rural Water Management in Africa’;Z8January 2005, Johannesburg, South Africa.
http://www.nri.org/projects/waterlaw/AWLworkshop/MZBENDER-DB.pdfAt p18-2.

158 |bid. At p18-11.

29



National Environmental Management Act, 107 of 1998

What isthe name of the common regulatory framework?

National Environmental Management Act, 107 of 198 EMA’

What organisation or agency leads thiscommon regulatory framework?

Department of Environmental Affairs and Tourism@oAfrican Government)

When did it start and finish?

NEMA states that it “comes into operation on a dated by the President in the Gazett&”It
came into operation 29 January 1999 and is stilbperation. It has since been updated

amended several times including by the Nationalifenmental Management (Amendment) Alt,

46 of 2003, ‘the 2003 Amendment,” which came inffee on 1 May 2005. The 20(Q
Amendment provides for the appointment of EnvirontakEManagement Inspectors (EMIS) in
network known as the Environmental Management lcispate. This measure assists W

enforcement of and compliance with NEMA (which umbs other environmental regimes, such

as the National Water Act also described in thitige) and is therefore discussed in detai
this section.

Linksto relevant information or documents

Text of NEMA (as amended)
http://www.info.gov.za/view/DownloadFileAction?id8841

Text of the 2003 Amendment
http://www.info.gov.za/view/DownloadFileAction?id8623

Environmental Management Inspectorate
http://emi.deat.gov.za/login/index.aspp?ReturnUrRfitxdex.aspp

The Parliament of the Republic of South Africa wabscontains Hansard and oth
parliamentary reports.
http://www.parliament.gov.za/live/index.php

Why wasit put in place?

NEMA “seeks to promote co-operative governance betw the different levels
government.*®® NEMA “gives effects to the environmental clausetie Bill of Rights in South
Africa’s new constitution by providing a framewoftr facilitating environmental manageme
within the different spheres of government in thgéneral decision-making and establis
principles and procedures for this purpo¥e”

The intention of the 2003 Amendment is that it Wiithprove enforcement and compliance w|
environmental legislation and provides for the appoent of national environment
management inspectors (EMIS®

159 National Environmental Management Act 1998, sechi8.

180 Goolam, N. ‘Recent environmental legislation in Bodfrica. (2000) 44(1) Journal of African Law, 12
p125.

161 Glazewski, J.I. ‘South Africa: The national Enviroent B C] Management Act, 107 of 1998. (1999) 7(1)
Environmental Liability, CS8-9. At pCS8.

182paterson, A. Current Survey: South Africa (20054 1Environmental Liability, CS58. At pCS61.
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What field of environmental regulation doesit cover?
NEMA focuses on the “environment”, this:

“means the surroundings within which humans exist that are made up of —

i) the land, water and atmosphere of the earth;

i) micro-organisms, plant and animal life;

iii) any part or combination of (i) and (ii) andethnterrelationships among and betwe
them; and

iv) the physical, chemical, aesthetic and cultymraperties and conditions of the foregoi
that influence human health and well-beiny.”

What national/regional legidation/regulation doesit cover ?

The Act is national legislation related to the eomment (as defined in ‘What field
environmental regulation does it cover?’)

Hasit involved any joint working with other nations? If so, which countriesand why?
The focus of NEMA is environmental management witBouth Africa.

However, reflecting the South African ConstitutiddEMA is guided by a set of principleg
including that “Global and international responigiieis relating to the environment must
discharged in the national intere&t”

There are also measures for integrating Internaki®bligations and Agreements into NEMA
and thus it is an important instrument in termsSaiuth Africa satisfying its internation
environmental duties. However, there is no dire@otjsion for joint working with other nations
Although other nations could presumably use coasalt provisions where applicable in t
and other South African Acts.
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Which stakeholder s/or ganisations wereinvolved in itsimplementation?

Department of Environmental Affairs and Tourismydaior-General of Environmental Affair

and Tourism, Competent Authoritt€% environmental assessment practitioner, Environahg
Management Inspectors, and Industry.

N

What wer eits obj ectives?

“To provide for co-operative environmental govaro@ by establishing principles for decisiqg
making on matters affecting the environment, iofths that will promote co-operatiy
governance and procedures for co-ordinating enmigorial functions exercised by organs
state; to provide for certain aspects of the adstri@iion and enforcement of other environme
management laws; and to provide for matters coedebierewith.**’

The 2003 Amendment defines “certain expressionsprvide for the administration an
enforcement of certain national environmental manant laws; and to provide for matte

n -
e

of
ntal

d
2rs

connected therewith®

183 National Environmental Management Act 1998, sectio

184 1pid, chapter 1, section 2n.

185 pid, chapter 6, section 25.

188 |pid, section 1 — “the organ of state chargedHiy Act with evaluating the environmental impac{sgecific
listed activities] and, where appropriate, withrgiag or refusing an environmental authorizatiomespect of [those
activities]”

187 |bid, Identified prior to the pre-amble. Also PtasM. ‘Environmental Justice in SEPA’s Environnten
Protection Activities: A Report for the ScottiBnvironmental Protection Agency’ (2004) Glasgow:ivénsity of
Strathclyde Law School. At p39.

188 National Environmental Management (Amendment) 23, Identified prior to the pre-amble.
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Description of the common regulatory framework

1. Overview

South Africa does not have a common permittingesysiRather, reflecting the Constitution, the

NEMA provides a common system of principles andcpdures, with different legislation that

provides for different permitting systems. Howewie principles themselves and a number of

other measures resulting from NEMA and its amendsnegquire shared or joint action. The
are described in greater detail at ‘3. Brief dgztin of thecommon element’ below.

2. Brief description of any stagesin its development

The Environmental Conservation Act 73 of 1989 “emamted an earlier attempt at integraf
environmental regulation in South Africa. The newtAs also a response to the shift fron
system of national centralised powers, to one whpergers and functions are divided betwe
the three tiers, now terms ‘spheres’, of governnugater the new Constitution (Act 108 of 199
which designates ‘environment’ as well as ‘pollatias areas of shared competency betweer
provincial and national government§®

3. Brief description of the common element

Chapter 1 of NEMA sets out the National Environnaélanagement Principles which at a
guide to decision making including “the interpraiat administration and implementation of tf
Act, and any other law concerned with the protectio management of the environmehf.As
Glazewski (1999) notes these principles “are uridegdl by the principle of sustainah
development which the Act defines and specifieseggiiring the consideration of all releva
factors including the following: ‘(i) pollution @hdegradation of the environment are avoig
or, where they cannot be altogether avoided, anenmsed and remedied...(vii) that a risk ave
and cautious approach is applied, which takesantmunt the limits of current knowledge ab
the consequences of decisions and actions’ asaseadl number of others (section 2(4)(a)(i
(viii)). Other principles include the polluter pagsnciple (section 2(4)(p)), the doctrine of pah
trust (section 2(4)(0)) as well as environmentatifie considerations (section 2(4)(c) and (d%).

The Principles are put into action by Chapter 3IBMA is titled “Procedures for Co-Operati
Governance”. NEMA requires National government depents and provinces to prepg
environmental management plans or environmentaleimentation plans or botf? Amongst
other things “The purpose of environmental impletagon and management plans is to:

a) co-ordinate and harmonise the environmentatigs| plans, programmes and decisions of|
various national departments that exercise funstitvat may affect the environment or ;
entrusted with powers and duties aimed at the aehient, promotion, and protection of
sustainable environment, and of provincial andllspaeres of government, in order to

i) minimise the duplication of proceduegsl functions; and

ii) promote consistency in the exerciséuoictions that may affect the environmeHt”

Chapter 2 of the Act also originally established @ommittee for Environmental Co-ordinati
which had aimed “to promote the integration andadination of environmental functions by t
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relevant groups of the state }’*however this has since been repeaf@d.

189 Glazewski, J.1. ‘South Africa: The national Enviroent BIC] Management Act, 107 of 1998. (1999) 7(1)
Environmental Liability, CS8. At pCS8.

170 National Environmental Management Act 1998, Secfipl)e).

171 Glazewski, J.I. ‘South Africa: The national Enviroent B C] Management Act, 107 of 1998. (1999) 7(1)
Environmental Liability, CS8. At pCS8.

172 pid. At pCS8.

173 National Environmental Management Act 1998, chateection 12.
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Section 33 of Chapter 7, Compliance, Enforcememt Brotection, also provides for Private
Prosecution; making “it easier for any person actmthe public interest or in the interest of the
protection of the environment to institute and agetda private prosecutidsy cutting out certain
bureaucratic proceduresin such cases.”*®

The 2003 Amendment, providing for the appointmehEMIs, brings in a shared system for
compliance and enforcement for NEMA and its assedidegal instruments. This provision|is
described in greater detail below. The EMIs werscd$sed in a large number of newspaper
articles!’” However, there was limited academic informatiomikable about the operation of the
Environmental Management Inspectorate of the EMikerefore, the information below
(including that in quotes) was largely derived frime Environmental Management Inspectorate
web site!”® Also referred to is a presentation that was pemgban 2005 by the Director:

Enforcement, Department of the Environment, Tourstd Affairs:’®

“The Environmental Management Inspectorate is ot of [EMIs] from different government
departments (national, provincial and municipalj.’EMIs focus on criminal offences under
environmental legislation and “also have administeatools at their disposal, particularly by
way oISlissuing a compliance notice to offenders...EMb not prosecute criminal cases| in
court.”
“The following officials may be designated as EMIs

« officials employed by the Department of Environnamffairs and Tourism (DEAT);

« officials employed by provincial environment depaents, or other provincial organs |of

state;
« municipal officials; and
- officials employed by “other organs of state”

The legislation does not provide for members ofghblic, volunteers or representatives of npn-

governmental organisations to be EMIs. Before dedign, officials must successfully complete

an EMI training course'®?

—

“At present, EMIs can be mandated to enforce agaridegislation depending on their particular

functions, including:

* NEMA (including all regulations promulgated undeEMA, such as the 4x4 regulations
and the new EIA regulations);

« the National Environmental Management: Biodiversitt, 10 of 2004;

« the National Environmental Management: Protectedad Act, 57 of 2004 and iis

regulations; and

« the National Environmental Management: Air Qualist, 39 of 2004 (when Section 60

of this Act is brought into effect):®

EMIs are informally known as “Green Scorpions” thieflects ‘the Scorpions’, that is, the

174 Glazewski, J.1. ‘South Africa: The national Enviroent BIC] Management Act, 107 of 1998. (1999) 7(1)
Environmental Liability, CS8.
175 by the National Environmental Laws Amendment 2€09 (Act No. 14 of 2009).
178 Emphasis added. Glazewski, J.I. ‘South Africa: iaonal EnvironmentJ C] Management Act, 107 of 1998.
(1999) 7(1) Environmental Liability, CS8. At pCS9.
177 A NexisUK Search of “Environmental Management kEspr*” on 19.05.2010 produced 128 different aeticl
related to South Africa (141 including duplicates).
178 Environmental Management Inspectorate [2010]
http://emi.deat.gov.za/login/index.aspp?ReturnUrlfifciex.aspp
1 Fourie, M. ‘The National Environmental Managemant (NEMA) and the Environmental Management
Inspectorate’. [2005] Presentation to Prosecutairiling Coursehttp://www.inece.org/africa/prosecutors/dl_s2a.pdf
180 Environmental Management Inspectorate [2010]
?E,tfp://emi.deat.qov.za/loqin/index.aspp?ReturnUrIﬁ%Rsx.aspp

Ibid.
182 |hid,
183 |bid.
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Directorate of Special Operations based withinNlagonal Prosecuting Authority, created by the

South African Constitution (Section 179) and goeefrby the National Prosecuting Authority

Act, No. 32 of 1998. However, the functions of ti&zorpions’ differ from the EMIs. The

common element of the 2003 Amendment relates tslaeng of information — as described [by

the Environmental Management Inspectorate:

“With the establishment of the Environmental Mamagat Inspectorate, environmental
enforcement officials [are] part of a national netky sharing intelligence, experience,

standardised training and procedures. For thetfire, environmental enforcement will have
distinctive national identity with a national prefi

This national EMI network [breaks] through the it@hal separation between the protection
different aspects of the environment, and will it park rangers and conservation officers

a

of
air

quality officers, marine and coastal enforcemerficefs, pollution and waste enforcement

officials and officials monitoring urban developre®*

4. Brief description of whether existing legislation was amended or replaced and how was
thisdone (e.g. part of pre-planned legisative change or a free standing action/activity)?

Rather than repeal existing legislation NEMA pr@gdan overlay of common principles and
procedures. However, procedural elements of otrgeslation were repealed. NEMA did repeal
much of the Environment Conservation Act, 73 of A9REMA, Section 50). Certain aspects|of
the Environment Conservation Act, 73 of 1989, sashthose related to environmental impact

assessment, remain in force until new regulatioesieafted®®

What were the costs and benefits of the common regulatory framework? Please provide
any data or assessmentsif available.

Not ascertained from the information reviewed tteda

Wer e big investments needed to implement it and by whom?

Not ascertained from the information reviewed tteda

Were there any barriers or hurdles to implementation? Were these expected or
unforeseen?

The presentation by Melissa Fodffepresents a list of current obstacles to effeativpliance
monitoring and enforcement in relation to EMIs @et below:

e Limited, localised publicity of enforcement actipasid no distinctive national profile;

« Legislation that is not geared for enforcement;

e Outdated, ineffective permitting systems;

« No functional separation and specialisation;

* No shared systems, procedures and resources;

* No sense of being part of enforcement community;

¢ Limited investigations experience among officiaad

e Limited experience of environmental crimes in SABBSuth African Police Service] and

NPA [the National Prosecuting Authority]

184 i
Ibid.
185 paterson, A. Current Survey: South Africa (2005¢LEnvironmental Liability, CS58. At pCS59.
188 Fourie, M. ‘The National Environmental Managemant (NEMA) and the Environmental Management
Inspectorate’. [2005] Presentation to Prosecutairiling Coursehttp://www.inece.org/africa/prosecutors/d1_s2a.pdf
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How successful was the common regulatory framework? Please provide any data or
assessments if available.

In relation to the use of environmental principkes guide decision making, Wynberg apd

Sowman (2007) state: “Despite supportive policymieavorks and increased environmer

awareness, a growing body of evidence indicatesaiimwironmental sustainability is not central

to planning and decision-making processes in lagtbrm in South Africa!®’ That

tal

“Environmental factors are seldom integrated irenping and decision-making processes, and,

in the face of intense political pressure, are misiort shrift in the rush to settle claims andthea

resolution.”™®

Wasthereanythingin particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

Wynberg and Sowman (2007) suggest that “widespagaption and implementation of [a

specific] Environmental Sustainability AssessmerdolT across the range of land reform
processes could ensure that environmental oppadsigind constraints are identified upfront and

integrated into project planning and decision-mgkiri*®®

187 Wynberg, R.P. and Sowman, M. ‘Environmental Sustaility and Land Reform in South Africa: A Neglected
Dimension’ (2007) 50(6) Journal of Environmentahitiing and Management, 783. At p783.

188 |pid. At p785.

189 |pid. At p799.
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National Environmental Management: Integrated Coastal Management Act, 2008

What isthe name of the common regulatory framework?

National Environmental Management: Integrated @dddanagement Act, 2008, the ‘ICM'. It
is the key legislation in the South African to imtated Coastal Area Management.

What organisation or agency leads thiscommon regulatory framework?

“Leadership at the National Level [is] provided for the Minister of Environmental Affairs and

Tourism, who will be empowered to appoint a Natldbeastal Committee™*

When did it start and finish?

The ICM was Assented to on 9 February 2009 by thei&ent of South Africa.

Linksto relevant information or documents

Text of the ICM
http://www.info.gov.za/view/DownloadFileAction?id6260

Gibson, J. ‘The development of integrated coastahagement legislation in South Africg’

(2007) 18(4) W.L., 117.

J. Glazewski and M. Haward, * Towards Integrate@<Ial Area Management: A Case Study in

Co-operative Governance in South Africa and Austral20 International Journal of Marine
Coastal Law (2005): 65-84 at 65-9, 72-80, 854,

The Parliament of the Republic of South Africa wtbscontains Hansard and other

parliamentary reports.
http://www.parliament.gov.za/live/index.php

Why wasit put in place?

It was put in place in response to general recmmgmiof the need for coastal managemen
protect what can often be sensitive areas thalaceof economic importanc®

[ tO

What field of environmental regulation doesit cover?

Coastal Management (management of specific ardasdfand water)

What national/regional legidation/regulation doesit cover ?

The ICM is national legislation.

Hasit involved any joint working with other nations? If so, which countriesand why?

Not ascertained from the information reviewed tteda

Which stakeholder sor ganisations wer e involved in itsimplementation?

As stated above (What organisation or agency l#adscommon regulatory framework?) t

ne

Minister of Environmental Affairs and Tourism, isnpowered to appoint a National Coastal
Committee. The membership of the National Coasteth@ittee “must include experts in coastal
management and representatives of coastal proyineescipalities and six national government

190 Gibson, J. ‘The development of integrated coastlagement legislation in South Africa’ (2007) 18(ater
Law, 117. At p119.

191 At pp149-150 South Africa is provided as a posiaxample in their development of legislation assalt of:
Chircop, A., Dzidzornu, D., Guerreiro, J. and Grilb, The maritime zones of East African stateh@law of the
sea: benefits gained, opportunities missed’ (2a882) African Journal of International and Compamatiaw, 121.
192 Gibson, J. ‘The development of integrated coastagement legislation in South Africa’ (2007) 18(ater
Law, 117. At p117.
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departments identified by their responsibilitiest loverall the composition and individu
appointments will be decided by the Ministé¥' Therefore these stakeholders/organisations

al
are

involved in the ICMs implementation alongside iesr groups such as non-governmental

organisations (NGOs) and industry.

What wer eits obj ectives?

The long title indicates the objectives of the Act:

e To establish a system of integrated coastal anghese management in the Republi
including norms, standards and policies, in oraemptomote the conservation of the

coastal environment, and maintain the natural battes of coastal landscapes and

seascapes, and to ensure that development andehef unatural resources within the

coastal zone is socially and economically justiftadnd ecologically sustainable;
« to define rights and duties in relation to coaatalas; to determine the responsibilities
organs of state in relation to coastal areas;
* to prohibit incineration at sea;
* to control dumping at sea, pollution in the coasgtale, inappropriate development of t
coastal environment and other adverse effects®ndhstal environment;
* to give effect to South Africa's international galtions in relation to coastal matters; 4
« to provide for matters connected therewith.

Description of the common regulatory framework

1. Overview

See ‘2. Brief description of any stages in its depment’ below.
2. Brief description of any stagesin its development

A Coastal Management Policy Programme was firsiateid by the South African Governme
in 1997. In 1998 a Green Paper was then put ogbtsultation. “This was followed in Apr

2000 by a White Paper containing the governmemixiusions and proposals for action.” T
White Paper proposed the ICM. There was a sigmfictelay and in December 2006 t

proposed legislation was put out to public consiaite the revised draft followed July 2007 with

the Bill being introduced to the National Assembiy29 October 200%7¢
3. Brief description of the common element

The ICM provides for committees to be set up aidwa®, Provincial®® and Municipal levéf’
of government but also provides for “Co-ordinati@i actions between provinces a
municipalities”**® “Although the Committee must promote integratedstal management ar
co-operative governance by co-ordinating the imgletation of the Bill and the national coag
management programme, the legislation fails to guites any mechanisms or procedures
achieving this crucial objectivé® The nature of the co-operative governance anddination
is determined by the powers the Minister providethe National Coastal Committ&®.

4. Brief description of whether existing legislation was amended or replaced and how was
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thisdone (e.g. part of pre-planned legisative change or a free standing action/activity)?

193 pid. At p119.

9 bid. At 117.

198 National Environmental Management: Integrated Gibddanagement Act, 2008, part 1.

19 bid, part 3.

197 bid, part 4.

198 bid, chapter 11, section 94.

199 Gibson, J. ‘The development of integrated coastagement legislation in South Africa’ (2007) )8(ater
Law, 117. At p119.

200 National Environmental Management: Integrated Gdddanagement Act, 2008, chapter 5, section 35.
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Schedule 1 of the ICM states that this repealsStee-shore Act, 21 of 1935 (to the extent it has

not been assigned to the provinces) and the Dunggii®ga Control Act, 73 of 1980. The SH
Shore Act is of relevance to coastal managementesse‘The Dumping at Sea Control A

would have been replaced anyway, in order to implanthe 1996 Protocol to the London

A-
ct

Convention on the Prevention of Marine Pollution Bymping of Wastes and Other Matters

1972"%°' No other legislation is amended and the provisifrthe Act will be “superimposed o
the existing body of laws that currently affect tuast.”

What were the costs and benefits of the common regulatory framework? Please provide
any data or assessmentsif available.

The costs and benefits below are derived from GiH@0075%. Potential costs are also list
under ‘Were there any barriers or hurdles to imgetation?’ below.

Costs
« Will add to the complexity of land-use planning gedures

Benefits
* Focus on the public ownership of coastal property
* Adopts an integrated approach to both land and sea

e Land use planning — offers some opportunities tml@oe different forms of planning

[although this is not clear cut because separaieeplures continue to exist)
e Should limit inappropriate coastal developmenp(idperly enforced)

Wer e big investments needed to implement it and by whom?

Not ascertained from the information reviewed tteda

Were there any barriers or hurdles to implementation? Were these expected or
unforeseen?

Gibson (2007¥* foresaw a number of potential barriers in advasfdts implementation:

< Difficulties in interpretation — for example offesx are created for areas below or ab
the high-water mark, a concept which has not bésarly defined;

* National, provincial and municipal government haeparate competences provided

ove

for

by the South African Constitution. In relation t@mme spatial planning these may clash;

« The legislation is long and complex;

e It does not contain a statement of goals and piesi[arguably these may be suppl
by NEMA and the Constitution of South Africal;

e Absence of funding mechanisms and other financiakipions to support the ICM
implementation in practice;

* Wide power to make legislation related to aspeétsntegrated coastal managems
leading to a lack of control.

Glazewski and Haward (2005) anticipated “a lackagfacity, particularly at local authority lev
to implement” administration of coastal managenarhe three levels of governméfit.

201 Gibson, J. ‘The development of integrated coastlagement legislation in South Africa’ (2007) 18(ater
Law, 117. At p117.

202 pid. At p118.

203 pid.

204 bid.

205 Glazewski, J. and Haward, M. * Towards Integra@estal Area Management: A Case Study in Co-operative
Governance in South Africa and Australia,” 20 intgional Journal of Marine & Coastal Law (2005), 85p83.
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How successful was the common regulatory framework? Please provide any data or
assessmentsif available.

This framework is in its early stages but Gibsob0@) stated in advance of it coming into effe
“While it is generally an ambitious text, and cangasome imaginative elements, it suffers fr
political compromises that have been made durimgieparation. Its implementation will al
require considerable resources and expertise &vals of government, and there is a danger
its effectiveness may be undermined in practica blgortage of administrative capacit}"”

ct:
om
50
that

Wasthere anythingin particular that contributed to its success?

Not ascertained from the information reviewed tteda

Arethereany other lessonsthat can belearned?

Not ascertained from the information reviewed tteda

208 Gibson, J. ‘The development of integrated coastagement legislation in South Africa’ (2007) 18(ater
Law, 117. At p117.
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5. Conclusions

This literature review has identified examples ofmenon regulatory frameworks relating to
regulation of the environment in the non-IMPEL Eslglspeaking countries of Australia, New
Zealand and South Africa. Despite the US beingome®r of Better RegulatidH, of which
common regulatory framework are part, no commomnleggry frameworks were identified in
the US. Table 2 summarises the result by couneiting out the name of the common
regulatory framework, the environmental media toickhit relates, together with a brief
description of the common element identified. In ngacases the common regulatory
frameworks listed contain a number of common eldmerihe focus of the ‘Common elements
identified’ column in Table 2 are those discussedjieater detail in the results (Section 4) of
this review.

Table 2 The countries and common regulatory frameworks that were the focus of this review
together with an overview of the environmental media covered and common element identified

Country | Common regulatory Environmental media | Common element identified
framework
Australia | National Water Initiative | Water Development of regulatory
system overseen by National
Water Commission
New Resource Management | Air, land and water Common permitting
Zealand | Act 1991 procedures for a range of
environmental resources
South Development Facilitation | Land use Common (alternative)
Africa Act 1995 framework to assess
development applications
National Water Act, 36 Water Common administration of

of 1998

types of water categorisation
previously identified as
separate (or in some cases not
identified at all)

National Environmental
Management Act, 107 of
1998

Environment

A common set of principles to
govern environmental
management

Establishment and networking
of Environmental Management
Inspectors to improve
enforcement of environmental
laws

National Environmental
Management: Integrated
Coastal Management
Act, 2008

Coastal Management
(management of
specific areas of land
and water)

Committees to facilitate co-
operative governance

The following conclusions are structured accordmghe IMPEL objectives listed in Section 1.
However, the conclusions that can be drawn aretdomby the reliance of this review on
literature of varying quantity and quality in retat to each framework. Additionally, as Section
2.2 discussed, the term common regulatory framew@k not routinely applied to regulatory
or other activities that could conform to IMPELdideion of this concept, set out in Box 1. For
example, in the US, the term “common element” weisidp used to refer to a legal provision
within Comprehensive Environmental Response, Cosgitén, and Liability Act of 1980,
unrelated to the concept of common regulatory fraanks as defined by Box 1. Such factors
constrained the ability of this review to meet WP EL objectives set out in Section 1.

207\Weiner, J.B. ‘Better Regulation in Europe’, in, Halde and McGillivray, D. ‘Taking Stock of Envirorental
Assessment: Law, Policy and Practice’ (2007) AborgdRoutledge-Cavendish. 65-130. At p68.
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e Toidentify examples of common regulatory frameveodieveloped by countries outside
of IMPEL and describe their history, the reasony wiey were developed and why
they took the form they did.

Section 4 of this Literature Review presented thfermation to meet this objective for the
Countries and common regulatory frameworks setirotitable 2. This review highlighted that
the New Zealand Resource Management Act 1991 ionhe attempt to bring together both
land use planning and environmental controls —elven this Act recognises limits to this joint
process by requiring different permits for eachtafse in different circumstances (sometimes
from different authorities). The South African Natal Environmental Management Act
provides at minimum two broad common frameworkse Titst is a set of principles to guide
the application of all South African law concernedth the environment. The second
established a network of Environmental Managemespédctors to provide a linked system of
enforcement applying across different environmestztiutes.

In contrast, the Australian National Water Initiati together with the South African
Development Facilitation Act 1995 and Integrateda§tal Management Act, 2008 provide
additional layers of administration which aim tongeate progressive reform of existing
governance. The South African National Water Ac®8@onsolidated existing legislation to
produce a common framework for the administratibmwater, similar to that of the EU Water
Framework Directivé?® Although these frameworks intend to promote irdéspl, aligned or
shared action, they are largely across one envieotethmedia, and may not be of such direct
relevance to IMPEL.

* To compare the examples and identify the perceagdntages and disadvantages of
common regulatory frameworks for regulators and ifmss/industry including
administrative burdens, and

» To identify barriers to integration/combining ofvionmental regulatory frameworks.

Overall the frameworks listed in Table 2 were isficed by the existing environmental

conditions and structures of governance — and ttey generate both opportunities for

integrating environmental regulatory frameworks doadriers (together with advantages and
disadvantages). Arguably, the massive restructwfrenvironmental and land use management
in New Zealand, brought about by the Resource Mamagt Act 1991, was achievable because
of the unitary, rather than federal, system of goment. In South Africa, often the common

frameworks take the form of parallel systems, getaiwork alongside existing laws. These

systems in some cases replaced existing laws, Her®otcomplemented, but also perhaps
confused the implementation of those laws alreagytace.

 To identify the benefits of common regulatory frameks for Member States
considering adopting such frameworks.

The environmental conditions and governance strestin each Member State will determine
the form of common regulatory framework that islaggble in each circumstance. This is turn
influences the benefits that will result from thadtoption.

e To provide recommendations for IMPEL and Membertestaon the creation of
common regulatory frameworks and good practice.

The outcomes from this Literature Review are toaBsessed in relation to the information
gained from the IMPEL Questionnaire. Further inigzgion is recommended to ascertain how

208 Djrective 2000/60/EC of The European Parliamentafrttie Council of 23 October 2000 establishing a
framework for Community action in the field of watslicy.
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the information contained in this review could imfothe creation of common regulatory
frameworks and good practice. The existence ofratbmmon regulatory frameworks could be
further explored. For example there were a largaebar of examples of processes to encourage
Integrated Coastal Area (or Zone) Management, aichin Australi®® and nations within
Africa.*® This is part of a wider drive towards integratednagement of oceans motivated by
the 1982 United Nations Convention on the Law o Be&™ However, these were not
discussed further in this review because of theinglicated nature. Morgan (2083)discussed
meta-regulation in Australia, identifying that Cdaaand Mexico demonstrated an interest in
these Australian reforms. Therefore, common regafaframeworks in other non-IMPEL
countries, such as Canada and Mexico, could bestigeded alongside a more in-depth review
of Australia, New Zealand, South Africa and the US.

Other methods could be used to inform a compaigtivere targeted and in-depth review. For
example, academics specialising in environmental dad policy, or the representatives of
organisations likely to have a role in facilitatisgch frameworks, could be interviewed. Table 3
provides an overview of potential academic contémgether with the organisations likely to
have a role in facilitating such frameworks in eaohntry. Each participant would be provided
with an explanation of the term ‘common regulatér@mework’, examples of where such
frameworks may have arisen would be discussed, direttion to appropriate literature
requested. Information could be obtained via ted@ghinterviews or emails or both.

Table 3 Suggested academic contacts and organisation contacts in each country. Academics
and appropriate representatives of the organisation could be contacted for interview.

Country Potential academic Organisation(s)
contact(s)
Australia Sharon Beder, University of Department of the
Wollongong Environment, Water,
Heritage and the Arts
New Zealand Ken Palmer or Tim McBride or | The Ministry for the

both, The New Zealand Centre | Environment
for Environmental Law,
University of Auckland

South Africa Alexander Paterson, University | Department of
of Cape Town Environmental Affairs
Jan Glazewski, University of Department of Water
Cape Town Affairs and Forestry
Nazeem Goolam, Rhodes Portfolio Committee on
University Water and Environmental

Affairs, Parliament of the
Republic of South Africa

United States of America US Environmental
Protection Agency

United States Department
of Agriculture

209 Glazewski, J. and Haward, M. * Towards Integra@estal Area Management: A Case Study in Co-operative
Governance in South Africa and Australia,” 20 intgional Journal of Marine & Coastal Law (2005),;65
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